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FOREWORD 


The  author  is  a  Captain,  Judge  Advocate  in  the  United  States  Air  Force, 
currently  assigned  to  the  Air  Force  Systems  Command  and  stationed  at  F-16  CASEUR 
Brussels,  Belgium. 

The  views  expressed  herein  are  solely  those  of  the  author  and  do  not  purport  to 
reflect  the  position  of  the  Department  of  Defense,  or  any  other  agency  of  the  United 


States  Government. 


CHAPTER  I 


INTRODUCTION 


Scope  and  Purpose 

This  thesis  examines  the  Office  of  Management  and  Budget  (OMB)  Circular 
No.  A-76  (1979)  from  a  historical  perspective.*  The  Introduction  provides  some 
background  on  the  identification  of  the  problem  of  Government  competition  with 
private  enterprise  and  the  need  for  a  national  policy.  It  also  discusses  the 
independent  roles  of  the  Legislative  and  Executive  branches  of  the  Government  in 
the  development  of  a  policy  of  reliance  on  private  sources  to  supply  the 
Government's  needs  and  the  initiation  of  an  implementation  program.  This  first 
chapter  is  treated  as  an  introduction  because  it  focuses  primarily  on  the  seminal 
actions  of  Congress  and  the  President  which  had  an  impact  on  the  development  of 
the  policy  announced  in  Circular  No.  A-76  and  its  predecessors. 

Chapters  Two  and  Three  consider  the  history  and  evolution  of  the 

Executive  branch  policy  in  the  series  of  Bureau  of  the  Budget  and  Office  of 
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Management  and  Budget  directives  specifically.  The  discussion  in  Chapter  Two 
centers  on  the  current  statement  of  three,  co-equal  precepts  embodied  in  the 
revised  Circular  No.  A-76.  The  conceptual  development  of  each  precept  is  traced 
through  the  progression  of  bulletins  and  circular  revisions.  The  scope  of  the  policy 
and  its  application  to  the  procurement  of  goods  and  services  is  discussed  in  Chapter 
Three. 
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Implementation  of  the  policy  of  reliance  on  private  enterprise  has  involved 
a  number  of  specific  problems.  Some  of  these  problems  are  dealt  with  in  Chapters 
Four  and  Five.  Chapter  Four  concerns  cost  comparison  studies.  Particular 
emphasis  is  placed  on  the  circumstances  requiring  use  of  a  cost  study,  the  problems 
associated  with  estimating  the  cost  of  Government  operation  and  making  a  valid 
comparison  with  the  costs  of  contract  performance. 


Chapter  Five  discusses  the  enforceability  of  Circular  No.  A-76  through  the 
process  of  internal  audits  or  reviews;  an  administrative,  intra-agency  appeals 
process;  as  well  as  extra-agency  reviews  through  the  General  Accounting  Office 
(GAO)  bid  protest  procedure  and  judicial  review  under  the  Administrative  Pro- 

q 

cedurc  Act.  The  focus  of  the  chapter  principally  is  the  consideration  of  the 
options  available  to  affected  parties  to  obtain  review  of  the  decision  whether  to 
provide  products  or  services  through  operation  of  a  Government  commercial  or 
industrial  activity  with  Government  employees  or  through  contracting  with  a 
private,  commercial  business.  Reviews  of  related  decisions  and  matters  pertaining 
to  the  legality  of  agency  action  under  federal  personnel  laws  and  regulations  are 
considered  only  in  so  far  as  they  have  an  impact  on  the  Government  make-or-buy 
decision. 


Reliance  on  Private  Enterprise 
Historical  Background 

In  a  democratic  free  enterprise  system,  the  Government  should 
not  compete  with  its  citizens.  The  private  enterprise  system, 
characterized  by  individual  freedom  and  initiative,  is  the  primary 
source  of  national  economic  strength.  In  recognition  of  this  prin¬ 
ciple,  it  has  been  and  continues  to  be  the  general  policy  of  the 
Government  to  rely  on  competitive  private  enterprise  to  supply  the 
products  and  services  it  needs. 
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With  this  statement  of  policy  the  Office  of  Federal  Procurement  Policy 
(OFPP),  on  March  29,  1979,  issued  the  revised  Office  of  Management  and  Budget 
(OMB)  Circular  A-76,  entitled  "Policies  for  Acquiring  Commercial  or  Industrial 
Products  and  Services  for  Government  Use".'*  The  Circular  established  the 
policies  and  procedures  to  be  used  to  determine  whether  needed  commercial  or 
industrial  type  work  should  be  done  by  contract  with  private  sources  or  be  done 

e 

in-house  using  Government  facilities  and  personnel. 

The  policy  of  Governmental  reliance  on  the  private  sector  has  been  a  part 
of  procurement  doctrine  for  approximately  25  years.  During  that  time  the  rhetoric 
used  to  state  the  policy  has  changed  little.  Yet  the  implementation  program  has 
undergone  a  relentless  and  sometimes  turbulent,  process  of  evolution.  This  process 
has  been  influenced  by  a  diverse  set  of  conflicting  forces.  Not  infrequently,  the 
forces  reflected  the  diametrically  opposing  positions  of  the  various  proponents. 

The  most  clearly  identifiable  forces  shaping  the  policy  have  been  the 
Congress  and  the  agencies  and  departments  of  the  Executive  branch.  However,  the 
basic  premise  dates  back  to  Adam  Smith's  treatise  "On  Public  Opulence",  written  in 
1764,  and  his  greater  known  work,  "An  Inquiry  into  the  Nature  and  Causes  of  the 
Wealth  of  Nations",  published  in  1776. ^ 

According  to  Adam  Smith's  "system  of  natural  liberty",  the  sovereign  has 
only  three  duties.  These  are: 

First,  the  duty  of  protecting  the  society  from  the  violence  and 
invasion  of  other  independent  societies;  secondly,  the  duty  of  pro¬ 
tecting,  as  far  as  possible,  every  member  of  the  society  from  the 
injustice  or  oppression  of  every  other  member  of  it  or  the  duty  of 
establishing  an  exact  administration  of  justice;  and,  thirdly,  the  duty 
of  erecting  and  maintaining  certain  public  works  and  certain  public 
institutions  which  it  can  never  be  for  the  interest  of  any  individual  or 
small  number  of  individuals  to  erect  and  maintain,  because  the  profit 
could  never  repay  the  expense  to  any  individual  or  small  number  of 
.  individuals,  though  it  may  frequently  do  much  more  than  repay  it  to  a 
great  society. 
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Throughout  the  history  of  this  country  there  have  always  been  advocates  of 

a  policy  against  Government  interference  or  competition  with  the  free,  private 

enterprise  system.  Alexander  Hamilton  was  an  early  supporter  of  Adam  Smith's 

theory  of  capitalism.  Like  Smith  he  believed  that  government  had  its  place,  and  it 

was  not  in  the  marketplace.  Furthermore,  since  competition  produced  progress,  it 

was  assumed  that  private  enterprise  could  always  produce  goods  more  efficiently 

0 

and  more  economically. 

Despite  its  proponents  the  laissez-faire  theory  of  capitalism  has  not  always 
been  followed  in  the  United  States.  Nor  have  Government  bureaucrats  enthusi¬ 
astically  endorsed  the  policy  of  a  traditional  role  for  Government.  After  the  turn 
of  the  century  circumstances  unavoidably  led  to  "temporary”  frustration  of  that 
policy  in  the  area  of  Government  competition  with  private  commercial  or 
industrial  concerns.  Out  of  necessity  several  industrial  activities  were  initiated 
during  World  War  1,  principally  within  the  Department  of  Defense.  However, 
following  the  war  many  of  these  programs  and  activities  were  not  terminated  as 
originally  planned.  The  same  sequence  of  events  occurred  during  and  after  World 
War  II,  within  DOD  and  the  Civilian  agencies,  and  even  gained  some  measure  of 
acceptability  as  necessary  incidents  of  Government  operation.*®  Some  would  say 
the  camel  had  followed  his  nose  into  the  tent. 

This  build-up  had  not  gone  completely  unnoticed,  and  the  necessity  of  the 
practice  was  not  universally  accepted.  During  the  period  from  1932  until  1955 
numerous  Congressional  hearings  were  held  to  examine  the  situation.**  It  was 
determined  that  by  1955  the  Federal  Government  had  become  the  largest  lender 
and  the  largest  borrower,  the  largest  landlord  and  the  largest  tenant,  the  largest 
holder  of  grazing  and  timbcrland,  the  largest  owner  of  grain,  the  largest  warehouse 
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operator,  the  largest  shipowner,  and  the  largest  truck  fleet  operator.  The 
concern  was  expressed  that  Federal  agencies  had  entered  into  so  many  business- 
type  activities  that  they  constituted  a  real  threat  to  private  industry  and  imperiled 
the  tax  structure.^  This  recognition  led  to  varied  and  periodic  attempts  to  curtail 
and  reverse  the  trend. 

The  first  governmental  effort  to  formulate  a  formal  policy  of  reliance  on 
the  private  sector  for  production  and  supply  of  Government  needs  was  contained  in 
the  report  of  the  Special  Committee  of  the  House  of  Representatives  in  1933. ^ 
That  report  recommended  creation  of  a  standing  committee  on  Government 
competition  to  oversee  dismantlement  or  liquidation  "of  all  such  bureaus,  sub¬ 
divisions,  or  agencies  .  .  .  competing  with  private  trade,  commerce,  finance,  indus- 
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try,  or  the  professions,  t lie  operation  of  which  arc  not  in  the  public  interest." 
The  recommendation  was  never  adopted. 

Following  that  report  in  1933  there  were  similar  reports  and  recommenda¬ 
tions  by  the  Senate  and  House  Appropriations  Committees,  the  House  Armed 

Services  Committee,  the  Senate  and  House  Committees  on  Government  Opera- 
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tions,  and  the  Senate  Select  Committee  on  Small  Business.  In  addition,  there 
were  a  number  of  pieces  of  legislation  introduced  in  the  House  and  in  the  Senate 
for  the  purpose  of  legislating  a  definite  policy  in  this  area.  None  of  these 
succeeded  in  passing  both  houses,  principally  as  a  result  of  lobbying  efforts  by  the 
Executive  branch.  As  a  result,  Congress  has  never  adopted  a  comprehensive 
statement  of  policy  on  Government  competition  with  private  enterprise,  and  the 
responsibility  for  development  and  implementation  has  been  left  to  the  Executive 
branch. 

Within  the  Executive  branch,  the  Department  of  Defense  was  one  of  the 
agencies  most  closely  scrutinized  and  criticized  by  the  early  Congressional 


investigations.  As  a  result,  in  September  1952,  DOD  outlined  a  policy  of  avoiding 

competition  with  private  enterprise.  Department  of  Defense  Directive  <1000. 8 

established  a  policy  against  retention  and  continued  operation  of  competing 

facilities  where  requirements  could  be  met  effectively  and  economically  by  other 

existing  facilities  of  the  military  or  by  private  commercial  sources.  It  required  the 

military  departments  to  survey  and  justify  the  continuation  of  in-house  commercial 
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and  industrial  activities  and  restricted  the  establishment  of  new  facilities. 

This  limited,  departmental  effort  by  DOD  was  followed  by  the  first  brief, 
public  statement  of  Executive  sentiment  on  the  matter  by  President  Dwight 
Eisenhower  in  his  first  budget  message  on  January  21,  1954.  He  stated: 

This  budget  marks  the  beginning  of  a  movement  to  shift  to 
State  and  local  governments  and  to  private  enterprise  Federal 
activities  which  can  he  more  appropriately  and  more  efficiently 
carried  on  in  that  way. 

The  gist  of  the  entire  message  was  that  progressive  economic  growth  would 

be  fostered  by  continuing  emphasis  on  efficiency  and  economy  in  Government, 

reduced  Government  expenditures,  reduced  taxes,  and  a  reduced  deficit.  It  did  not 

deal  extensively  with  Government  competitive  practices.  However,  his  statement 

contained  references  to  specific  programs  for  elimination  of  Government  manu- 

20 

facturing  operations  for  tin  and  rubber. 

The  policy  announced  by  President  Eisenhower  was  adopted  in  the  Bureau 
of  the  Budget  Bulletin  No.  55-4,  dated  January  15,  1955.  The  Bulletin  wes 
addressed  to  the  heads  of  executive  departments  and  establishments.  It  provided, 
in  part,  as  follows: 

It  is  the  general  policy  of  the  administration  that  the  Federal 
Government  will  not  start  or  carry  on  any  commercial  activity  to 
provide  a  service  or  product  for  its  own  use  if  such  product  or  service 
can  be  procured  from  private  enterprise  through  ordinary  business 
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channels.  Exceptions  to  this  policy  shall  be  made  by  the  head  of  any 
agency  only  where  it  is  clearly  demonstrated  in  each  case  that  it  is 
not  in  the  public  interest  to  procure  such  product  or  service  from 
private  enterprise. 

BOB  Bulletin  No.  55-4  was  the  first  of  a  series  of  statements  of  Executive 

branch  policy  in  this  area.  The  program  of  eliminating  or  reducing  competitive 

operations  of  Government  was  expanded  and  updated  by  other  bulletins.  Bulletin 

No.  57-7  was  issued  on  February  5,  1957,  and  Bulletin  No.  60-2  was  issued  on 

September  21,  1959.  The  Bureau  of  the  Budget  issued  Circular  No.  A-76  on  March 

oo 

3,  1966,  and  it  was  revised  in  1967. 

During  1973  and  1974  Congressional  hearings  were  held  on  the  various 
proposals  of  the  Commission  on  Government  Procurement  created  in  November, 
1969,  by  Public  Law  91-129.  The  Commission's  final  report  had  been  filed  with 
Congress  in  December,  1972,  and  had  strongly  recommended  a  tougher  implementa¬ 
tion  program  to  achieve  consistent  and  timely  Government  application  of  the  basic 
policy  of  the  Circular.  In  response  to  this  recommendation  Congress  enacted 
Public  Law  93-400  in  August,  1974. 

Public  Law  93-400  created  the  Office  of  Federal  Procurement  Policy 

within  the  Office  of  Management  and  Budget  and  the  Executive  Office  of  the 

President.  Its  function  was  to  provide  leadership  in  GoverViment-wide  procurement 

matters  and  to  be  responsive  to  the  Congress.  One  of  OFPP’s  priority  programs 

was  the  improvement  of  the  implementation  of  Circular  No.  A-76. 

During  the  period  of  time  in  which  OFPP  was  grappling  with  the  problems 

of  improving  implementation  of  Circular  No.  A-76,  other  events  took  place  which 

also  impacted  on  the  Circular  A-76  program.  In  July,  3976,  President  Gerald  Ford 
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initiated  his  Presidential  Management  Initiatives  (PMI)  program.  Its  goal  was  the 


improvement  of  Executive  branch  management,  including  furthering  the  policy  of 


reliance  on  the  private  sector.  Under  this  program  each  agency  was  expected  to 
identify  at  least  five  in-house  functions  ^fhat  were  to  be  reviewed  for  the  potential 
of  increasing  the  agency's  reliance  on  private  enterprise.  The  real  objective  of  the 
program  was  unclear.  Agencies  were  uncertain  whether  the  object  was  to  convert 
five  activities  to  contract  that  otherwise  qualified  for  continued  in-house  per¬ 
formance,  or  whether  the  purpose  was  to  hasten  compliance  with  the  review  and 
reporting  requirements  of  Circular  A-76. 

The  Office  of  Management  and  Budget  also  took  steps  to  ensure  com¬ 
pliance  with  the  Circular's  implementation  program.  It  issued  a  Budget  Procedures 

Memorandum  in  August,  1976,  requiring  the  OMB  program  division  staff  to  review 
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agency  justifications  for  in-house  work  approved  under  criteria  other  than  cost. 

Attention  was  to  be  given  to  new  starts  to  ensure  that  they  received  the  special 

review  and  approval  required  by  Circular  A-76. 

On  November  17,  1976,  OMB  went  one  step  further  by  issuing  OMB  Circular 

A-113.  That  circular  prescribed  general  guidance  and  responsibilities  for  the 

preparation,  submission  and  execution  of  management  plans  by  federal  agenc-ies. 

Each  management  plan  was  to  briefly  describe  the  actions,  taken  and  proposed, 
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with  respect  to  implementation  of  Circular  No.  A-76.  " 

At  about  this  same  time  the  Office  of  Federal  Procurement  Policy  issued 

Transmittal  Memorandum  No.  2  to  A-76,  dated  October  18,  1976,  which  provided 

retirement  and  insurance  costing  factors  for  Government  civilian  personnel 
30 

services.  This  factor  was  set  at  24.7  percent  of  payroll  for  retirement.  The 
factors  for  health  insurance  and  life  insurance  were  set  at  3.5  percent  and  0.5 
percent  of  payroll,  respectively.  Following  the  uproar  of  criticism  from  the 
agencies  and  the  Federal  employee  unions  alleging  that  such  factors  would  make  it 
impossible  for  the  in-house  estimate  to  be  lower,  Transmittal  Memorandum  No.  3 


was  issued  on  June  13,  1977,  to  amend  the  cost  factor  for  computing  retirement 
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costs  of  civilian  personnel  services,  pending  further  review.  The  cost  factor 

established  as  an  interim  figure  was  14.1  percent  of  payroll.  While  this  was  still  a 

considerable  jump  from  the  7  percent  factor  in  use  before  1976,  the  compromise 

abated  the  criticism  until  something  else  could  be  done. 

The  PMI  program  and  Circular  A-113  also  had  not  been  well  received  or 

understood  by  the  agencies.  After  reconsideration,  on  March  3,  1977,  OMB  had 

suspended  the  reporting  requirements  of  Circular  A-113  and  announced  that  it 

would  undertake  a  comprehensive  review  of  current  management  improvement 
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policies  in  the  various  circulars.  On  June  13,  1977,  in  conjunction  with  the 

compromise  adjustment  of  the  retirement  cost  factor  to  14.1  percent,  the  quota 

requirements  of  the  PMI  program  were  dropped.  The  Administrator  of  OFPP  and 

the  Director  of  OMB  also  announced  a  comprehensive  review  of  OMB  Circular 
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A-7S  and  its  implementation. 

The  review  was  to  incorporate  three  basic  principles.  These  were: 

(1)  Contracting  out  should  not  include  policymaking  and  other 
inappropriate  functions; 

(2)  Procedures  must  be  consistent,  fair,  and  equitable,  with  primary 
emphasis  on  stability  and  predictability  for  the  worker; 

(3)  Quotas  and  other  arbitrary  approaches  are  not  acceptable 
methods  for  implementing  the  policy. 


The  Office  of  Federal  Procurement  Policy  and  the  Office  of  Management 
and  Budget  created  a  task  group  to  conduct  the  review.  This  task  group  was  to 
consider  three  aspects  of  the  program  in  its  study.  These  were  listed  as  follows: 

(a)  Functions  which  are  necessary  and  appropriate  exceptions  to 
contracting  out  and  criteria  for  assessment; 

(b)  Cost  comparison  methodologies  and  factors  used  in  such  compar¬ 
isons; 

(c)  Agency  review  cycles  for  transferring  functions  to  and  from 
in-house  and  contracted  performance,  as  well  as  appeal  pro¬ 
cedures. 


The  Transmittal  Letter  announcing  the  comprehensive  review  and  adjusting 
the  cost  factor  solicited  input  and  suggestions  from  interested  parties.  On 
November  21,  1977,  a  number  of  proposed  changes  to  Circular  A-76  were  published 
for  comment.  A  draft  revision  was  published  for  comment  on  August  22, 1978. 
During  this  period  of  time  numerous  statements  with  suggestions  and  criticism 
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were  received  by  OFPP.  After  consideration  by  OFPP  and  OMB,  the  final 
version  was  issued  on  March  29,  1979. 

As  the  policy  statement  of  the  revised  Circular  indicates,  private  enter¬ 
prise,  based  on  the  profit  theory,  is  the  foundation  of  our  commercial  system.4® 
However,  like  Adam  Smith,  the  drafters  noted  that  certain  functions  should  in  all 
cases  be  performed  by  the  sovereign,  and  others  are  left  to  the  Government  for 
reasons  of  pure  economy.41  It  is  the  dividing  line  between  governmental  and 
commercial  functions  and  the  procedures  for  balancing  the  economies  of  the 
operations  which  make  up  the  real  statement  of  the  policy. 


CHAPTER  TWO 


EVOLUTION  OF  THE  POLICY  OF  RELIANCE  ON 
THE  PRIVATE  SECTOR 


Policy  and  Exceptions 

The  policy  statement  in  the  revised  OMB  Circular  No.  A-76  is  stated  in 
terms  of  three,  co-equal  precepts. ^  It  provides  for  adherence  to  the  philosophy  of 
reliance  on  the  private  sector,  but  it  tempers  that  principle  with  the  recognition 
that  certain  functions,  governmental  in  nature,  must  be  performed  in-house  and 
that  others  may  be  performed  in-house  if  a  cost  comparison  indicates  such 
performance  would  be  more  economical. 

First  Precept  -  Reliance  on  Private  Sector 
Under  the  first  precept,  the  Circular  provides  that  where  private  sources 
are  available,  they  should  be  considered  first  to  provide  the  commercial  or 
industrial  goods  and  services  needed  by  the  Government  to  act  on  the  public's 
behalf.  This  expression  has  been  the  major  part  of  the  policy  statement  on  this 
subject  since  1955.  It  was  announced  by  the  Executive  branch  in  BOB  Bulletin  No. 
55-4.  That  bulletin  provided  in  pertinent  part: 

It  is  the  general  policy  of  the  administration  that  the  Federal 
Government  will  not  start  or  carry  on  any  commercial  activity  to 
provide  a  service  or  product  for  its  own  use  if  such  product  or  service 
from  private  enterprise  through  ordinary  business 


can  be  procured 
channels. 
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Unlike  the  current  Circular,  Bulletin  No.  55-4  contained  no  exclusion  for 
governmental  functions.  The  only  recognized  exception  to  the  policy  was  one 
allowing  in-house  performance  in  those  situations  in  which  the  head  of  an  agency 
determined  that  commercial  contracting  would  clearly  not  be  in  the  public 
interest.  The  term  "public  interest"  was  not  specifically  defined;  however,  the 
Bulletin  indicated  that  relative  cost  was  a  factor  to  be  considered  "in  those  eases 
where  the  agency  head  concludes  that  the  product  or  service  cannot  be  purchased 
on  a  competitive  basis  and  cannot  be  obtained  at  reasonable  prices  from  private 
industry."'*® 

While  the  consideration  of  relative  cost  under  the  Bulletin  could  be  viewed 
as  the  forerunner  of  the  cost  studies  under  the  third  precept  of  Circular  No.  A-76, 
subsequent  interpretation  of  the  policy  by  the  Bureau  of  the  Budget  (BOB) 
indicated  thut  the  decision  to  continue  or  discontinue  an  activity  did  not  depend  on 
whether  the  product  or  service  could  be  produced  more  cheaply  by  private 
contract.  It  was  stated  that  the  apparent  cost  of  a  particular  product  or  service 
would  not  be  a  deciding  factor  if  adequate  competition  existed.47 

The  reasons  for  the  policy  decision  to  require  contracting  "where  adequate 
competition  exists"  without  actual  comparison  of  costs  to  the  Government  were 
stated  in  a  memorandum  from  the  Director  of  the  Bureau  of  the  Budget  to  the 
President  during  October,  1956.  These  were  as  follows: 


(1)  The  cost  of  Government  operations  are  not  comparable  with 
corresponding  business  costs.  The  Government,  for  example,  pays  no 
income  taxes  and  operates  its  own  tax-free  facilities,  thereby 
keeping  costs  down. 

(2)  Government  accounts  are  not  kept  in  the  same  manner,  as 
business  accounts,  so  that  a  comparison  of  the  operating  costs  of 
Government  versus  business,  for  example,  is  not  only  difficult  but 
often  misleading. 

(3)  Above  all,  the  decision  whether  to  continue  or  discontinue  a 
Government  activity  solely  on  an  apparent  cost  basis  runs  counter  to 
our  concept  that  the  Government  has  ordinarily  no  right  to  compete 
in  a  private  enterprise  economy.  8 
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Based  on  the  Executive  branch  interpretation,  the  policy  under  Bulletin  No. 

55-4  was  essentially  one  of  absolute  elimination  of  all  Government  competition. 

While  the  Eisenhower  administration  campaigned  in  support  of  economy  and 

efficiency  of  government,  cost  comparisons  were  not  treated  as  a  realistic  measure 

of  economy.  It  was  taken  for  granted  that  competition  in  the  marketplace  would 

insure  the  lowest  fair  price  for  needed  goods  and  services.  In  essence,  cost  factors 

were  considered  mutually  exclusive  with  realization  of  the  policy  of  reliance  on  the 
49 

public  sector. 

Bulletin  No.  55-4  was  issued  as  a  temporary  directive.  It  was  followed  by 
two  additional  bulletins  on  the  same  subject.  Although  the  basic  policy  statement 
in  favor  of  commercial  contracting  by  the  Government  remained  the  same,  the 
procedures  and  considerations  for  decision-making  were  systematically  modified  in 
response  to  experience  and  Congressional  inputs. 

Bulletins  No.  57-7  and  60-2  contained  essentially  identical  expressions  of 
virtually  absolute  reliance  on  the  private  sector.50  In  support  of  that  statement 
Bulletin  No.  57-7  further  refined  the  interpretation  contained  in  the  BOB  memo¬ 
randum  by  providing  that  commercial  prices  were  to  be  considered  reasonable  when 
the  price  to  the  Government  was  not  greater  than  the  lowest  price  obtained  by 
other  purchasers,  taking  into  consideration  volume  of  purchases  and  quality  of  the 
products  or  services.51 

Bulletin  60-2  took  the.  implementation  of  the  policy  one  step  further.  It 
eliminated  the  vague  "public  interest"  exception  used  in  the  earlier  bulletins.  In  its 
place  Bulletin  No.  60-2  provided  as  follows: 

Because  the  private  enterprise  system  is  basic  to  the  American 
economy,  the  general  policy  establishes  a  presumption  in  favor  of 
Government  procurement  from  commercial  sources.  This  has  the 
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two-fold  benefit  of  furthering  the  free  enterprise  system  and  per¬ 
mitting  agencies  to  concentrate  their  efforts  on  their  primary 
objectives  .  .  .  . 

In  spite  of  the  general  presumption  in  favor  of  contracting,  the  Bulletin  for 
the  first  time  specifically  recognized  compelling  reasons  which  might  make  it 
necessary  or  advisable  for  the  Government  to  provide  products  or  services  for  its 
own  use.  The  compelling  reasons,  or  exceptions  to  the  general  policy,  were 
national  security,  relatively  large  and  disproportionately  higher  costs,  and  clear 

CO 

unfeasibility. 

Bulletin  No.  60-2  made  it  clear  that  national  security  as  a  compelling 

reason  for  conth  ued  Government  ownership  and  operation  was  not  meant  to  be  all 

inclusive  fo"  '>roduets  and  services  with  restrictive  classifications.  It  was 

specifically  n<-  H  that  commercial  contractors,  operating  under  proper  security 

clearances  and  safeguards,  had  been,  and  would  continue  to  be,  essential  to  the 

nationa1  deferse  effort.  Therefore,  this  exception  was  to  be  used  only  in  those 

instances  when  an  activity  could  not  be  turned  over  to  private  industry.  These 

activities  were  to  include,  but  were  not  necessarily  limited  to,  functions  which 

must  be  performed  by  Government  personnel  to  provide  them  with  vital  training 

54 

and  experience  for  maintaining  combat  units  in  readiness.  This  exception 

r 

established  the  precedent  for  the  second  precept  in  Circular  No.  A-76. 

With  respect  to  the  exception  for  continuation  on  the  basis  of  relatively 
large  and  disproportinately  higher  costs,  greater  emphasis  was  placed  on  the 
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comparability  of  the  respective  costs.  However,  Bulletin  No.  60-2  did  not 

prohibit  procurement  from  more  costly  commercial  sources,  particularly  if  such 

procurements  were  found  to  foster  and  maintain  the  development  of  commercial 

production  capabilities  to  meet  ultimate  governmental  and  nongovernmental  needs 

56 

at  potentially  lower  costs.  The  Bulletin  also  recognized  that  pertinent  economic 
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and  social  aspects  of  public  policy  were  to  be  considered,  even  though  the  policy 

was  not  the  immediate  concern  of  the  agency  or  agency  official  directly  respon- 
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sible  for  the  particular  activity  being  evaluated. 

The  third  criterion  for  continuation  of  commercial  and  industrial  activities 
was  clear  unfeasibility.  This  exception  to  the  general  policy  was  a  hodge-podge 
and  was  to  be  used  when  the  product  or  service  was  an  integral  function  of  the 
agency's  basic  mission,  or  was  not  commercially  available,  or  was  administratively 

C  Q 

impractical  to  contract  commercially.  Commercial  unavailability  was  defined  as 
unavailability  at  the  time  of  the  evaluation  or  at  any  time  in  the  foreseeable  future 
because  of  the  Government's  unique  or  highly  specialized  requirements  or 
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geographic  isolation  of  the  installation. 

Throughout  the  early  to  mid-sixties  the  presumption  in  favor  of  com¬ 
mercial  contracting  for  goods  and  services  by  the  Government  remained  part  of  the 
Government-wide  procurement  policy.  However,  the  implementation  of  the  policy 
at  the  operational  level  of  the  agencies  showed  mixed  success.  Congressional 
involvement  in  the  problems  was  intensified  by  protests  from  federal  employee 
unions  that  federal  agencies,  particularly  DOD,  were  using  contractor  personnel  for 
work  which  should  have  been  performed  by  Government  employees.  In  addition,  it 

was  alleged  that  the  work  was  being  contracted  at  a  higher  cost  than  if  performed 

.  .  60 
in-house. 

Following  the  Congressional  interest  in  the  matter  the  General  Accounting 

Office  (GAO)  made  a  study  of  a  number  of  Government  technical  services 
fil 

contracts.  One  of  the  first  of  these  was  an  Air  Force  contract  for  engineering 

services  at  Fuohu  Air  Base,  Japan.  In  that  case  it  reported  that  substantial  savings 

would  be  possible  by  converting  the  work  to  performance  by  Civil  Service 
6  2 

employees.  The  Civil  Service  Commission  reviewed  the  same  contract  and 


concluded  that  it  was  a  form  of  procurement  of  services  proscribed  by  Civil 

CO 

Service  laws  and  regulations.  0  The  Department  of  Defense  conducted  its  own 

study  of  the  matter  and  finally  agreed  with  both  the  GAO  and  the  Civil  Service 

Commission.®^  In  June,  1965,  the  Secretary  of  Defense  announced  a  program  to 

convert  the  services  of  approximately  10,500  contract  personnel  to  performance  by 
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DOD  civilian  employees. 

The  conversion  of  such  a  large  number  of  contract  positions  to  Government 
employees,  even  though  undertaken  over  a  period  of  time,  had  a  serious  effect  on 
commercial  firms  involved.  The  impact  was  absorbed  primarily  by  small  busi¬ 
nesses.  For  this  reason  it  was  felt  that  private  industry  and  the  policy  presumption 
of  the  Bulletin  in  favor  of  commercial  contracting  had  suffered  a  serious  blow. 
Serious  questions  were  raised  and  debated  on  whether  Bulletin  No.  60-2  should 
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even  apply  to  support  services. 

Out  of  the  controversy  and  debate  came  change.  On  March  3,  1966,  BOB 
Bulletin  No.  60-2  was  cancelled  and  replaced  by  BOB  Circular  No.  A-76.  In 
issuing  the  new  circular  the  Bureau  of  the  Budget  outlined  seven  objectives  to  be 
gained  by  the  stylistic  change  from  a  bulletin  to  a  circular  and  the  more 
substantive  program  changes.  These  were  as  follows: 


(1)  To  restate  the  policy  in  a  Circular  because  a  bulletin  was 
generally  considered  to  be  a  less  permanent  directive; 

(2)  To  provide  more  complete  and  explicit  guidelines  to  agencies  for 
applying  the  policy; 

(3)  To  establish  a  clearer  distinction  in  applying  the  policy  to  new 
starts  and  existing  activities; 

(4)  To  replace  the  standard  of  relatively  large  and  disproportionately 
higher  costs  with  a  more  precise  set  of  cost  guidelines; 

(5)  To  provide  for  a  study  of  procurements  from  commercial  sources 
when  it  appears  that  costs  from  such  sources  were  exorbitant; 

(6)  To  eliminate  detailed  inventory  and  statistical  reports  sent  to 
BOB  because  the  principal  responsibility  for  applying  the  policy 
rested  with  each  agency;  and 


(7)  To  provide  for7  proper  coordination  of  the  policy  with  other 
related  directives. 

While  Bulletin  No.  60-2  based  the  policy  of  Government  procurement  from  com¬ 
mercial  sources  on  the  desirability  of  supporting  the  private  enterprise  system, 
Circular  A-76  limited  that  general  policy  to  circumstances  in  which  it  would  be 
more  economical  to  use  the  private  sector.  This  could  be  viewed  as  another 
victory  for  the  Federal  employee  unions,  since  it  clearly  marked  the  end  of  a 
nearly  absolutist  policy  arid  gave  Government  employees  the  chance  to  "compete" 
to  maintain  their  jobs.  As  enumerated  at  the  time  of  issuance,  the  Circular's 
objectives  were  to  assure  that  Government  programs  were  performed  with 

maximum  efficiency,  effectiveness,  and  economy,  as  well  as  to  maintain  the 
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Government's  policy  of  relying  on  private  enterprise. 

While  the  essential  elements  of  the  policy  statement  remained  unchanged,  the 

Circular  underscored  its  scope  and  general  applicability  by  mandating  that  no 

Executive  agency  would  initiate  a  "new  start"  or  continue  the  operation  of  an 

existing  commercial  or  industrial  activity  "except  as  specifically  required  by  law  or 
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as  provided  in  this  Circular."  This  was  stronger  wording  than  the  bulletins  used. 
Arguably  this  language  preserved  the  generality  of  the  policy  while  recognizing  its 
place  in  the  legal  hierarchy  of  laws  and  regulations.  If  an  activity  was  not 
established  by  statute,  the  agency  was  required  to  justify  its  existence  under  the 
Circular's  exceptions  to  the  policy  in  favor  of  commercial  contracting. 

Circular  A-76  provided  five  exceptions  under  which  the  Government  could 
provide  a  commercial  or  industrial  product  or  service  for  its  own  use.  These  were 
as  follows: 

(1)  Procurement  of  a  product  or  service  from  a  commercial  source 
would  disrupt  or  materially  delay  an  agency's  program; 
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(2)  It  is  necessary  for  the  Government  to  conduct  a  commercial  or 
industrial  activity  for  purposes  of  combat  support  or  for  individual 
and  unit  retraining  of  military  personnel  or  to  maintain  or  strengthen 
mobilization  readiness; 

(3)  A  satisfactory  commercial  source  is  not  available  and  cannot  be 
developed  in  time  to  provide  a  product  or  service  when  it  is  needed; 

(4)  The  product  or  service  is  available  from  another  Federal  agency; 

(5)  Procurement  of  the  product  or  service  f^om  a  commercial  source 
will  result  in  higher  cost  to  the  Government. 

From  a  numerical  standpoint  the  exceptions  to  the  general  policy  were 
increasing.  Bulletin  No.  55-4  and  Bulletin  No.  57-7  contained  a  single,  broad 
exception  based  on  "public  interest."  This  was  expanded  to  three  exceptions  under 
Bulletin  No.  60-2.  Circular  No.  A-76  increased  the  number  to  five.  Despite  the 
greater  number  of  exceptions,  the  expansion  did  not  necessarily  reflect  a  retreat 
from  the  principle  contained  in  the  policy  statement  itself  which  remained 
unchanged. 

The  exception  for  disruption  and  delay  under  the  Circular  reversed  the 

position  taken  in  Bulletin  No.  60-2  on  "integral  functions".  Under  the  Bulletin, 

activities  which  were  an  integral  function  of  an  agency's  basic  mission  were 
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exempt  as  "clearly  unfeasible  to  procure  from  private  enterprise."  The  Circular 

required  demonstration  of  actual,  adverse  impact  on  accomplishment  of  the 
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agency's  mission. 

On  the  other  hand,  Circular  No.  A-76  added  an  exemption  for  goods  or 

services  obtainable  from  another  Federal  agency and  it  reduced  the  standard  for 

cost  justification  by  requiring  a  strict  comparison.  In-house  performance  could 

be  justified  by  a  showing  of  "higher  cost"  for  contracting  instead  of  the  "large  and 

disproportionately  higher  costs"  required  by  Bulletin  No.  60-2.  Comparing  these 

changes  with  the  other  innovations,  such  ns  a  flexible  cost  differential  favoring 
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contracting,  commentators  expressed  mixed  opinions  on  whether  the  Circular 

77 

would  result  in  more  or  less  contracting.  In  fact,  reports  made  as  late  as  1978 
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showed  implementation  of  the  Circular  was  not  being  readily  undertaken  by  the 
78 

Executive  agencies. 

From  the  issuance  of  BOB  Circular  No.  A-76  in  1966  to  the  issuance  of  the 

current  revision  in  1979,  the  policy  statement  and  exceptions  remained  unchanged. 

However,  the  turmoil  over  President  Ford's  PMI  program  and  the  promulgation  of 

standard  cost  factors  combined  with  a  change  of  presidential  administration 

prompted  a  move  to  a  fresh  approach.  The  result  was  the  restructuring  of  the 

policy  statement  from  the  single  statement  of  reliance  on  the  private  sector  to 

three,  co-equal  precepts  recognizing  the  category  of  governmental  functions  and 

elevating  cost  considerations  to  a  clearer  position  of  prominence. 

Second  Precept  -  Perform  Governmental  Functions  In-house 

The  significance  of  the  second  precept  which  provides  that  governmental 

functions  must  bo  performed  by  Federal  employees  is  not  readily  apparent  from  the 

Circular  itself.  It  merely  provides  that  the  implementation  provisions  of  ins 

Circular  do  not  apply  to  governmental  functions.  However,  the  supplementary 

information  in  the  Federal  Register  pertaining  to  the  new  Circular  makes  it  clear 

that  governmental  functions  are  not  subject  to  the  inventory  or  review  rcquire- 

ments  of  the  Circular.  Once  an  activity  is  identified  as  a  governmental  function 

it  is  outside  the  coverage  of  the  Circular.  More  importantly,  this  determination  is 
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made  by  the  agency  and  is  not  subject  to  the  appeal  process  of  the  Circular. 
These  activities  arc  not  required  to  be  publicly  identified,  making  it  difficult  to 

QO 

contest  the  decisions  through  other  means.  ' 

As  a  practical  matter,  the  term  "governmental  function"  provides  the 

agencies  with  a  tremendous  "loophole".  It  is  defined  in  very  general  terms, 

involving  three  categories  of  activities.  These  arc  the  discretionary  application  of 

Government  authority,  monetary  transactions  and  entitlements,  and  in-house  core 
83 

capabilities. 
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Discretionary  application  of  Government  authority  covers  a  wide  range  of 
functions.  Examples  include  investigations,  prosecutions  and  other  judicial 
functions;  management  of  Government  programs,  the  Armed  Services  and  foreign 
relations;  direction  of  Federal  employees;  regulation  of  the  use  of  space,  the 

oceans,  navigable  rivers  and  other  natural  resources;  direction  of  intelligence  and 
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counter-intelligence  operations;  and  regulation  of  industry  and  commerce. 

While  this  is  an  extremely  broad  category,  the  Circular  merely  delineated 

the  matters  previously  considered  outside  the  scope  of  the  policy  because  they 

involved  ’’normal  management  responsibilities."  The  bulletins  excluded  such 
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activities  from  the  definition  of  commercial  or  industrial  activities. 

The  category  of  "monetary  transactions  and  entitlements"  is  relatively 
narrow  and  is  not  the  subject  of  serious  disagreement  or  objection.  On  the  oilier 
hand,  including  "in-house  core  capabilities"  within  the  definition  of  governmental 
function  could  be  viewed  as  a  carte  blanche  for  agency  heads  to  continue  some 
activities  otherwise  clearly  covered  by  the  Circular.  Since  governmental  functions 
are  those  which  "must  be  performed  in-house,"  the  Circular's  discussion  of  this 
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category  is  inconsistent  and  contradicts  the  overall  approach.  This  is  exempli¬ 
fied  by  the  provision  that  "requirements  for  sue-!-  *■.«•?  ices  cyond  the  core 

capability  which  has  been  established  and  justified  by  the  agency  are  not 

87 

considered  governmental  functions."  In  fact,  even  this  statement  is  in  error 
since  the  determination  of  what  are  "core  capabilities, ’’  like  the  more  genej-nl 
determination  of  what  are  governmental  functions,  does  not  have  to  be  publicly 
justified.88 

Third  Precept  -  Government  Economy  and  Efficiency 
The  third  precept  of  the  policy  statement  elevates  cost  considerations  to 
the  same  level  as  reliance  on  the  private  sector.  There  is  an  apparent  incon- 
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sistency  in  this  approach  for  the  Circular.  On  one  hand  the  first  precept  states 

that  private  enterprise  should  be  "looked  to"  first  in  order  to  satisfy  the 

Government's  needs.  On  the  other  hand,  the  third,  co-equal  precept  provides  that 

cost  comparisons  should  be  used  to  decide  how  the  work  will  be  done.  It  can  hardly 

be  said  that  the  federal  government  is  relying  on  private  enterprise  if  commercial 
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firms  must  compete  with  Government  for  award  of  a  contract. 

The  inter-relationship  of  the  three  precepts  was  explained  by  Mr.  Bowman 

Cutter  during  Congressional  hearings  on  legislation  concerning  reductions  in 
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personnel  ceilings  following  contracting-out  under  Circular  No.  A-76.  He 
paraphrased  the  policy  as  follows: 

Specifically,  governmental  functions  should  be  performed  by  Federal 
employees  while  products  and  services  that  can  only  be  provided  in 
the  private  sector  should  be  obtained  by  contraqj.j.  In  all  other  cases, 
cost  effectiveness  should  be  the  deciding  factor/ 

Exceptions  to  Policy  of  Reliance  on  Private  Enterprise 

This  interpretation  of  the  policy  behind  the  Circular  is  not  entirely 

consistent  with  the  third  precept.  The  language  in  the  Circular  takes  into  account 

the  existence  of  exceptions,  apart  from  the  exclusion  of  governmental  functions, 
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which  do  not  require  use  of  a  cost  comparison.  The  exceptions  to  the  general 

policy  found  in  the  revised  Circular  are:  (1)  no  satisfactory  commercial  source 

available;  (2)  national  defense;  and  (3)  higher  cost.  Of  these  three,  only  the  third 
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requires  a  cost  comparison. 

Under  the  first  exception,  in-house  performance  can  be  authorized  without 

a  cost  study  if  there  is  no  private  commercial  source  capable  of  provioing  the 

product  or  service  needed,  or  if  use  of  a  private  commercial  source  would  cause  an 
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unacceptable  delay  or  disruption  of  an  essential  agency  program.  This  exception 
incorporates  the  first  and  third  exceptions  of  the  earlier  versions  of  the  Circular. 
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However,  the  revised  Circular  requires  delay  or  disruption  of  an  "essential  agency 
program."  The  previous  versions  applied  to  any  program  conducted  by  an  agency 
under  its  mission. ^ 

With  respect  to  non-availability  of  a  commercial  source,  the  revised 
Circular  establishes  more  detailed  requirements  for  identification  of  potential 
bidders.  The  mechanics  of  demonstrating  that  there  is  no  private  commercial 
source  available  include,  as  a  minimum,  placing  at  least  three  notices  of  the 
requirement  in  the  Commerce  Business  Daily  over  a  90-day  period.  In  the  case  of 
"urgent  requirements",  publication  in  the  Commerce  Business  Daily  can  be  reduced 
to  two  notices  over  a  30-day  period.  Agencies  are  also  directed  to  obtain 
assistance  from  the  General  Services  Administration,  Small  Business  Administra¬ 
tion,  and  the  Domestic  and  International  Business  Administration  in  the  Depart- 
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merit  of  Commerce. 

In  order  for  use  of  a  commercial  source  to  be  unsatisfactory  because  it 

would  cause  an  unacceptable  delay  or  disrupt  an  agency  program,  the  agency  must 

document  the  factors  upon  which  it  is  relying  for  the  exception.  This  includes  the 

cost,  time  and  performance  measures  contributing  to  the  delay  or  disruption. 

Disruption  must  be  shown  to  be  of  a  lasting  or  unacceptable  nature,  beyond  the 
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normal  inconvenience  caused  by  transition  to  commercial  contract. 

Specifically  excluded  from  valid  consideration  is  the  fact  that  an  activity 

involves  a  classified  program  or  is  part  of  an  agency's  basic  mission,  or  that  there 
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is  a  possibility  of  a  strike  by  contract  employees.  In  addition,  urgency,  by  itself, 
is  not  an  adequate  reason  for  starting  or  continuing  a  Government  commercial  or 
industrial  activity.  It  must  be  shown  that  commercial  sources  are  not  able  to 
provide  the  product  or  service  when  needed.*®^ 
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The  exception  for  commercial  or  industrial  activities  necessary  to  the 
national  defense  is  divided  into  two  parts.  The  first  part  applies  only  to  activities 
operated  by  military  personnel.  Justifications  under  this  exception  must  demon¬ 
strate  that  the  activity  or  the  military  personnel  assigned  could  be  utilized  in  a 
"direct  combat  support  role";  that  the  activity  is  essential  for  training  in  military 
skills;  or  that  it  is  needed  to  provide  the  military  personnel  appropriate  work 
assignments  for  career  progression  or  a  rotation  base  for  overseas  assignments.*®* 
The  second  part  of  the  national  defense  exemption  allows  continuation  of 
depot  or  intermediate  level  maintenance  operations  with  military  or  civilian 
personnel.  The  specific  criteria  for  justification  of  such  functions  is  left  with  the 
Secretary  of  liefei  -c.  The  rationale  for  tins  exemption  is  based  on  the 

recognition  of  the  :w  d  for  "a  ready  and  controlled  source  of  technical  competence 
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and  rcsou'-ccs  necessary  to  meet  military  contingencies." 

Since  this  provision  essentially  allows  maintenance  of  core  capabilities  it  is 

unclear  why  it  could  not  come  within  the  total  exclusion  for  governmental 

functions.  The  same  logic  applies  to  the  first  part  of  the  national  defense 

exemption,  since  strictly  military  operations  necessary  for  the  national  defense 

certainly  "must  be  performed  in-house  due  to  a  special  relationship  in  executing 
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governmental  responsibilities."  One  possible  explanation  is  the  desire  to  keep 
such  activities  within  the  provisions  of  the  Circular  requiring  identification  and 
inventorying.  If  that  is  the  case  it  is  unclear  why  the  same  was  not  true  for  the 
"in-house  core  capabilities"  included  as  governmental  functions.*®'* 

The  third  exception  is  the  one  area  in  which  a  great  change  has  taken  place 
with  the  revision  of  Circular  A-76.  In-house  performance  of  commercial  or 
industrial  activities  on  the  basis  of  higher  cost  involves  the  use  of  cost  compar¬ 
isons.  Cost  comparison  guidelines  were  rather  general  in  the  previous  Circular, 
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permitting  a  wide  divergence  in  practice  among  the  agencies.  The  revision 

attempts  to  establish  basic  principles  to  be  followed,  including  the  use  of  firm  bids 

or  proposals  to  establish  commercial  costs;  recognition  of  overhead  and  indirect 

1  08 

costs  for  Government  operations;  standard  cost  factors  for  Government 

1 09 

employee  fringe  benefits  and  administration  of  contracts;  and  cost  differentials 
which  must  be  met  before  converting  in-house  activities  to  contracts  or  contracts 
to  in-house  new  starts."*® 

Services  from  Other  Agencies 

Unlike  the  previous  Circular  and  the  bulletins,  the  revision  contains  no 

policy  exception  for  services  obtainable  from  another  agency.***  Instead,  the 

Circular  makes  specific  provision  that  excess  property  and  services  available  from 

other  federal  agencies  should  be  used  in  preference  to  new  starts  or  contracts, 

unless  the  needed  product  or  service  can  be  obtained  more  economically  in  the 

private  sector.  However,  when  a  commercial  or  industrial  activity  operated  by  an 

agency  primarily  to  meet  its  own  needs  has  excess  capacity,  that  capacity  can  be 
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used  to  provide  products  or  services  to  other  agencies. 

What  this  seemingly  contradictory  language  means  is  that  a  hierarchy  of 

preference  is  established  by  the  Circular.  The  highest  preference  is  given  to 

products  or  services  which  are  excess  to  another  federal  agency  operating  a 

commercial  or  industrial  activity  in  accordance  with  the  Circular  to  meet  its  own 

needs.  If  a  formal  program  for  managing  excess  capacity  has  been  established, 

capacity  that  has  been  reported  as  excess  may  be  used  by  other  agencies  without 
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further  justification  or  cost  comparison. 

Circular  A-76  makes  it  clear  that  it  is  not  intended  that  agencies  create  or 
expand  capacity  for  the  purpose  of  providing  commercially  available  products  or 
services  to  other  agencies.  It  requires  that  support  to  other  agencies  be  strictly 
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from  excess.  Agencies  are  not  authorized  to  expand  a  commercial  or  industrial 

activity  which  is  providing  products  or  services  to  other  agencies.  When  the 

supplier  agency's  needs  increase  the  excess  vanishes,  and  the  user  agency  must  be 

informed,  with  sufficient  notice  to  arrange  alternate  sources,  that  the  support  will 

be  terminated  unless  some  other  exception  to  the  Circular's  application  would 
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allow  continuation  and  possible  expansion. 

The  second  level  on  the  scale  of  preferences  would  be  commercial  sources 

under  the  general  terms  of  the  Circular.  However,  there  are  federal  agencies 

v.'hich  operate  commercial  or  industrial  activities  for  the  primary  purpose  of 

providing  a  product  or  service  to  other  federal  agencies.  Examples  given  by  the 

Circular  include  the  Federal  Data  Processing  Centers  or  the  Office  of  Personnel 

Management  training  centers.  These  sources,  like  any  other  commercial  or 

industrial  activity,  are  required  to  be  inventoried  and  reviewed  under  the  Circular. 

Unless  cost  comparison  justifies  continued  existence,  these  activities  seemingly 

would  be  terminated.  Circular  A-76  requires  such  reviews  and  cost  comparisons  of 

these  special  supplier  activities  to  be  completed  not  later  than  October  1,  1981.  If 

continued  Government  operation  of  the  activity  is  approved,  agencies  may  use  Die 
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products  or  services  provided  by  the  supplier  with  no  further  justification. 

If  expansion  of  the  supplier  activity  is  necessary  to  satisfy  demand,  it  must 

be  justified  as  an  "expansion"  or  "new  start"  under  the  terms  of  the  Circular.  The 

Circular  allows  the  justification  for  approval  of  such  an  expansion  to  be  based  on 

the  entire  workload  of  the  supplier,  including  work  for  other  federal  agencies.  This 

may  be  contrasted  with  the  expansion  requests  for  agencies  supplying  primarily 

their  own  needs.  In  those  cases  only  the  supplier  agency's  needs  may  be  used  to 
1  1  fi 

justify  expansion.  Finally,  the  lowest  priority  would  be  given  to  a  "new  start"  by 
the  user  agency  to  supply  its  own  needs.  In  that  case  the  general  provisions  and 
biases  of  the  Circular  for  cost  comparisons  would  be  applied. 
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Conclusions 

From  this  discussion  of  the  historical  development  of  the  policy  of  reliance 
on  private  enterprise,  and  the  exceptions  to  that  policy,  some  conclusion  may  be 
drawn.  The  policy  statement  itself  has  changed  very  little  since  the  issuance  of 
BOB  Bulletin  No.  55-4  in  1955.  The  policy  of  the  Executive  branch,  for  whatever 
political  or  economic  reasons,  continues  to  be  to  "look  to"  private  enterprise  to 
supply  the  needs  of  Government.  The  changes  that  have  occurred  in  this  area  have 
necessarily  been  subtle,  and  it  appears  uncontrovertable.  It  is  difficult  for  any  of 
the  interest  groups  to  argue  against  economy  and  efficiency,  or  to  argue  that 
coining  money  and  collecting  taxer,,  among  other  things,  should  not  be  performed 
by  Government  employees.  The  criticism  has  not  been  over  the  policy.  Rather  the 
criticism  has  centered  on  the  implementation  by  the  Executive  agencies.  Most 

complaints  focus  on  the  inconsistency  and  unpredictability  of  the  decision-making 

117 

process. 


CHAPTER  THREE 
SCOPE  AND  DEFINITIONS 

Application  to  Coron icrcial  or 
Industrial  Activities 

In  addition  to  the  exclusion  for  governmental  functions,  which  is  part  of 

the  second  policy  precept,  there  are  other  exclusions  and  limitations  contained  in 

OMB  Circular  No.  A-7G  which  limit  the  scope  of  its  application.  Under  its  terms 

it  applies  to  commercial  or  industrial  activities.  A  "Government  commercial  or 

industrial  activity"  is  defined  as  one  which  is  operated  and  managed  by  a  Federal 

executive  agency  and  which  provides  a  product  or  service  that  could  be  obtained 
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from  a  "private  source." 

A  "private  source"  or  "private  commercial  source"  is  a  private  business, 

university,  or  other  non-Federal  activity,  located  in  the  United  States,  its 

territories  and  possessions,  the  District  of  Columbia,  or  the  Commonwealth  of 

Puerto  Rico.  In  addition,  the  source  must  provide  a  commercial  or  industrial 
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product  or  service  required  or  "needed"  by  Government  agencies. 

The  Circular  contains  a  representative  listing  of  commercial  and  industrial 
121 

activities  as  an  Appendix.  The  list  of  activities  covers  a  wide  range  of 
functions  and  obviously  is  intended  to  demonstrate  the  expansiveness  of  the  term. 
In  addition,  it  is  noted  that  the  list  is  for  the  purpose  of  clarification  by  example. 
It  is  not  meant  to  be  comprehensive  and  should  not  be  viewed  as  such. 
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The  definition  of  "Government  commercial  or  industrial  activity"  and  the 
categorical  list  contained  in  the  1979  revision  cover  a  somewhat  broader  range  of 
activities  than  the  definition  in  the  earlier  versions.  Bulletin  No.  55-4  defined  the 
concept  of  a  "commercial  activity"  to  which  its  policy  applied  as  one  available 

1  oo 

"through  ordinarly  business  channels."  Those  products  or  services  which  were 
not  available  from  an  existing  commercial  business  were  not  "commercial"  in 
nature. 


The  standard  for  determining  whether  a  product  or  service  could  be 
procured  through  ordinary  business  channels  v.’as  whether  the  activity  was  listed  in 


the  Standard  Industrial  Classifier.Mon  Manual. 


123 


The  alternative  method  was 


reliance  on  "ordirr  ry  business  practice. 
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The  first  mechanism  was  totally 


objective  and  independent  of  agency  interpretation  or  discretion.  But  the  "business 

practice"  method  of  identifying  commercial  activities  relied  entirely  on  the 

experience  and  judgment  of  the  decision-maker. 

This  use  of  the  availability  from  commercial  sources  as  the  definition  of 

commercial  and  industrial  activities,  instead  of  the  nature  of  the  work  itself,  was 
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continued  in  Bulletin  No.  57-7.  However,  Bulletin  No.  60-2  altered  the 

treatment  somewhat.  While  the  definition  of  commercial-industrial  activities 

remained  essentially  the  same,  commercial  unavailability  was  treated  as  on 

exception  to  the  policy.  By  making  it  an  exception,  the  Circular  shifted  the 

burden  of  proof  to  the  agency  which  sought  to  avoid  application  of  the  Bulletin's 

127 

new  presumption  in  favor  of  commercial  contracting. 

With  the  transition  from  Bulletin  No.  60-2  to  BOB  Circular  No.  A-76  in 
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1966,  this  treatment  did  not  change.  The  Circular,  however,  did  amplify  the 
procedures  to  be  taken  by  agencies  to  find  satisfactory  comercial  sources.  It 
provided  that  the  agencies'  efforts  should  be  supplemented  by  requests  for 
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assistance  from  the  General  Services  and  Small  Business  Administrations  or  the 

Business  and  Defense  Services  Administration.  In  addition,  it  indicated  that  mere 

urgency  of  a  requirement  was  not  sufficient  to  justify  in-house  performance  of  a 

commercial  or  industrial  activity.  The  Circular  also  required  evidence  that 

commercial  sources  were  not  able  to  provide  a  product  or  services  when  needed, 
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and  that  the  Government  was  able  to  provide  it. 

Under  the  current  version  of  Circular  No.  A-76,  commercial  availability  or 

unavailability  is  not  a  part  of  the  definition  of  "Government  commercial  or 
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industrial  activities."  The  focus  now  is  entirely  on  the  nature  of  the  work  and 

not  whether  private  business  presently  performs  the  same  type  of  work.  Of  course, 

unavailability  of  a  satisfactory  commercial  source  is  an  exception  allowing 

in-house  performance, 131  but  the  other  provisions  of  the  Circular  regarding 
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inventories  and  periodic  reviews  continue  to  apply.  ' 

Products  and  Scry i ce s  for  the 
Government's  Own  Use 

The  1979  revision  also  eliminated  another  limitation  on  the  scope  of  the 

policy  statement.  Beginning  with  the  earliest  versions  of  the  Bureau  of  the  Budget 

bulletins,  the  policy  statement  had  included  only  those  products  or  services  needed 

by  the  Government  "for  its  own  use."  The  specific  treatment  of  this  limitation 

changed  with  the  various  directives.  .  .  . 

Bulletin  No.  55-4  defined  "activities  .  .  .  for  its  own  use"  as  those  activities 

of  producing  a  service  or  product  "primarily  for  the  use  of  the  Government 
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(whether  the  same  agency  or  other  agencies) .  .  .  Included  were  those 

activities  through  which  some  portion  of  the  product  or  service  was  sold  or  given  to 
the  public.  Similarly,  it  included  activities  which  provided  a  product  or  service  for 
the  use  of  a  Government  agency  in  its  official  duties,  even  though  the  agency  was 
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engaged  in  providing  a  service  to  the  public.  ^  Conversely,  it  excluded  those 
activities  producing  a  product  or  service  primarily  to  be  sold  or  given  to  the  public, 
such  as  power  from  the  Tennessee  Valley  Authority. 

The  number  of  types  of  activities  excluded  as  not  being  for  the  Govern¬ 
ment's  own  use  was  increased  by  Bulletin  Nos.  57-7  and  60-2.  These  added  the 
exclusion  for  activities  "primarily  for  the  employees  of  the  agencies",  for  example, 
providing  quarters  for  rent  to  employees  at  remote  locations.  Notwithstanding 
this  fact  Bulletin  No.  57-7  stated  that  the  fact  products  or  services  provided 
directly  to  the  public  were  excluded  did  not  relieve  the  agencies  from  their 
separate  responsibility  to  constantly  review  and  reevaluate  those  activities  on  the 
basis  of  actual  need.  1 

While  the  statement  on  separate  reviews  of  activities  providing  products  or 
services  to  the  public  was  not  included  in  Bulletin  No.  60-2,  it  reappeared  in  BOB 
Circular  No.  A-76.1^7  It  also  appeared  in  the  1967  revision  of  the  Circular. The 
exact  purpose  of  the  statement  is  unclear.  It  did  not  extend  the  policy  of  the 
Bulletin  or  the  Circular  to  those  separate  reviews.  It  arguably  could  have  reflected 
a  feeling  that  those  activities  were  essentially  part  of  the  basic  function  of 
government,  not  properly  performed  by  contract.  The  similarity  of  this  interpreta¬ 
tion  to  the  treatment  of  governmental  functions  in  the  current  Circular  gives  some 
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support  to  the  argument. 

Circular  No.  A-76  now  does  not  specifically  limit  the  current  policy  to 
items  for  the  Government's  own  use.  It  provides  that  where  private  sources  are 
available,  they  should  be  utilized  to  provide  the  commercial  or  industrial  goods  and 
services  "needed  by  the  Government  to  act  on  the  public's  behalf."*^ 

The  only  remaining  vestige  of  the  "use"  limitation  is  found  in  the  treatment 
of  products  or  services  obtainable  from  other  federal  agencies.  Under  the  separate 


\ 

HI 


treatment  ^iven  this  topic,  a  commercial  or  imlu  .trial  activity  op  ;  -.ted  by  .a 
agency  "primarily  to  meet  its  own  needs"  tuny  provide  the  excess  capacity  to  of-.-  r 
agencies.^* 

The  reference  to  agency  needs  in  this  context  is  ambiguous.  There  is  ,.o 
specific  exclusion  in  this  area  for  products  or  services  provided  to  the  public  wh'eh 
is  similar  to  those  found  in  the  previous  directives.  An  agency's  needs  depend  on 
its  function  or  mission;  therefore,  those  needs  could  include  products  or  services 
provided  directly  to  the  public.  Such  an  interpretation  eliminates  entirely  the 
restriction  placed  on  the  application  of  the  policy  statement  since  1955.  It  thereby 
expands  the  scope  of  the  Circular  to  those  commercial  and  industrial  activities 
providing  products  or  services  directly  to  the  public,  provided  those  activities  r’-> 
not  qualify  as  governmental  functions. 

Specific  Aetiv  itics  F\elu*l.-d 

Despite  the  breadth  of  potential  coverage,  especially  in  the  urea  of  service 

activities,  the  Circular  specifically  excludes  certain  specific  activities.  For 

example,  it  excludes  "consulting  services  of  a  purely  advisory  nature  relating  to  the 

governmental  functions  of  agency  administration  and  mnngement  and  program 
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management."  It  further  provides  that  assistance  in  the  management  area  may¬ 
be  provided  either  by  Government  staff  organizations  or  from  private  sources,  as 
deemed  appropriate  by  the  executive  agencies.1 

The  use  of  consulting  services  is  governed  by  OMB  Circular  No.  A-120 
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(April,  1980).  That  directive,  with  reference  to  the  policy  statement  of  Circular 
No.  A-7G,  distinguishes  consulting  services  from  both  governmental  functions  and 
commercial  or  industrial  activities,  as  those  terms  are  used  in  Circular  No.  A-7U. 


It  further  provides  thut  consulting  services  should  be  provided  by  Government  staff 


orguiii/.'itiuns  or  by  private  ■  > »ta  et-s,  as  hi  1  ■  1 1 i i : n t: t ]  I.,' 
accordance  with  the  guidance  contained  in  Circular  No.  . 


the  executive  agencies  in 

1  a  r 

t:  :l. 1 


Circular  No.  A  76  provides  that  n  ajar  s;,.  b  ms  acquisitions  also  m  e 

1  «  C 


governed  by  another  circular,  OV:  15  Circular  No.  A-10S.1  “  Interestingly  enough,  it 
docs  not  state  that  OMB  Circular  No.  A-73  docs  not  ,  ’  ;o  apply.  Instead  it  ■  ays 
that  reliance  on  the  private  sector  is  one  of  the  general  policies  contained  in 
Circular  No.  A-109  to  ensure  competitive  consideration  of  all  alternatives  to 
determine  the  best  method  of  satisfying  an  agency  mivion  necd.^^ 

The  application  of  the  policy  and  provisions  of  Circular  No.  A-7fi  to 
automatic  data  processing  (A DP);  research  and  development  (RAD);  and  Oovcin 


ment-owne tf,  c t/n  1  r  a  c  t  or-open*  ted  (COCO)  facilities  is  somewhat  confusing  and 
complicated.  If  is  confusing  because  the  treatment  of  each  is  different  and  Ike 
applicable  provisions  arc  spread  throughout  tire  Circular  and  TrautSiniUal  Memo¬ 
randum  No.  4,  It  is  complicated  because  application  has  been  further  limited  by 
actions  taken  by  Congress  which  apply  only  to  certain  agencies. 

Automatic  data  processing  is  within  the  definition  of  "Government  com- 
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merci&l  or  industrial  activities".  It  also  is  listed  as  a  "representative" 

commercial  or  industrial  activity  in  Appendix  A  of  the  Circular.  Yet  ADP  is  one  of 

the  major  Government-operated  services  provided  to  other  federal  agencies 

through  the  ADP  sharing  program  operated  by  GSA.  To  the  extcnl  GSA  lias  a 

reported  excess  of  such  services,  they  may  be  used  by  other  agencies  without 
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justification  under  the  Circular.  In  other  words,  the  cost  comparison  require¬ 
ments  imposed  by  the  Circular  do  not  apply  to  ADP  services  provided  by  GSA,  so 
long  os  that  operation  continues  to  maintain  excess  capacity. 

The  revision  of  Circular  No.  A-76  includes  RAD  activities  in  the  list  of 


commercial  and  industrial  activities.  However,  Transmittal  Memorandum  No.  4 
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accompanying  the  Circular  deferred  application  of  the  requirements  for  ov.-binlhm 
and  review  for  the  period  of  one  year  from  the  effective  date  of  the  Circular.  The 
deferral  did  not  apply  to  new  starts  or  expansions,  as  those  terms  were  defined  in 
the  Circular.1  o0 

The  rationale  for  this  temporary  limitation  on  the  scope  of  the  policy  was 
that  such  action  would  defuse  the  concern  expressed  by  the  agencies  over  the 
potential  impact  of  the  application  of  Circular  No.  A-76  to  existing  Government 
R&D  activities.  Ol'PP  and  OMB  recognized  (hat  agencies  might  have  a  need  for 
in-house  R&D  activities  to  maintain  a  "core  capability."  If  such  a  need  could  be 
justified  the  activity  would  be  excluded  from  the  coverage  of  the  Circular  as  a 
"governmental  function."  h.  all  other  situations  the  policy  of  the  (''•  w.  d:i 
apply.  However,  it  generally  was  felt  that  adult  mm  1  y.d  '  i  w:  r-  •;  <’■  to 
ensure  consistency  in  determining  and  justifying  the  >i/.o  of  a  mo o  .■  ;  1,1 1 

In  order  to  provide  the  necessary  guidance,  O!  IT  c-.  ,  c 

interagency  committee  in  conjunction  with  the  Office  of  fkm  ;y 

Policy  and  under  the  Federal  Coordinating  Council  for  Scion,  c ,  !  •,  .  ■  : 

Technology.  The  committee  was  to  study  the  issues  and  recon;  im mm',  hv  f.,r 
appropriate  and  uniform  agency  implementation.1^  Their  p  port  entitl'd,  "A 
Research  and  Development  Management  Approach,"  was  submitted  on  October  31, 

i  r  o 

1979,  and  released  for  public  comment  on  January  4,  1930.  00 

The  conclusions  and  recommendations  of  the  study  committee  include  a 
general  statement  of  concurrence  with  the  policy  of  OMB  Circular  No.  A-7C.lj’ 
However,  the  committee  did  not  believe  that  a  single  rigid  set  of  criteria  could  or 
should  be  applied  to  determine  the  appropriate  extent  or  size  of  all  Government 
research  and  development  organizations.  Instead  the  report  identified  two  groups 
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of  factors  which  federal  managers  must  consider  in  making  a  discretionary  decision 
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on  whether  to  perform  an  activity  internally  or  by  contract. 

The  factors  in  the  first  group  concern  those  categories  of  activities  an 

R&D  agency  must  perform,  notwithstanding  cost,  in  order  to  carry  out  the  agency's 
mission.  Examples  listed  included  agency  rnission-oriented  studies,  maintenance  of 
a  level  of  R&D  expertise  for  long-term  needs,  independent  testing  and  evaluation, 
providing  a  "smart  buyer”  capability,  maintenance  of  a  corporate  memory  in  the 
field,  maintenance  of  a  quick  reaction  capability,  performance  of  Cor.gr  essi  on  ally 
mandated  R&D  activities,  and  retention  of  Government  personnel  required  to  staff 

1  r  n 

certain  national  R&D  facilities. 

The  factors  in  the  second  group  were  those  reasons,  in  addition  to  cost,  for 
making  the  decision  to  perform  R&D  activities  in-house.  The  report  classified 
such  decisions  as  discretionary  based  on  one  or  more  of  the  factors  listed.  These 
included  a  conscious  management  decision  based  on  a  specific  capability;  a 
judgment  on  the  likelihood  of  success  with  that  method;  a  balancing  of  the  extent 
of  the  activity  against  the  realities  of  budgets,  personnel  skills  and  urgency  of  the 
need;  the  interest  of  national  security;  the  location  and  availability  of  key 
technical  personnel,  facilities,  or  recognized  experts;  and  corporate  economic  and 
labor  conditions  affecting  the  availability  of  non-Federal  sources. ^ 

In  view  of  the  determined  need  to  base  the  decision  on  the  method  of 
providing  R&D  activities  on  the  two  groups  of  factors,  the  Committee  concluded 
that  the  decision  could  seldom  be  made  solely  on  the  basis  of  a  comparison  of  the 
costs  under  the  procedures  outlined  in  OMR  Circular  No.  A-7G.  It  also  found  that 
the  definition  of  in-house  core  capability  for  R&D  activities  on  a  Government-wide 
basis  was  impractical  due  to  the  wide  diversity  in  Government  research  and 
development  activities.  The  alternative  recommended  was  the  preparation  of  an 
R&D  management  approach  by  each  agency  which  has  a  research  and  development 
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mission.  The  ultimate  result  would  be  the  determination  of  appropriate  govern- 

i  rp 

mental  functions  in  the  RAD  area  on  an  agency  by-agcncy  basis. 

With  respect  to  RAD  activities  in  excess  of  those  determined  to  be 
governmental  functions,  the  Committee  suggested  that  there  be  no  procedural 
differences  in  their  handling  and  the  handling  of  existing  activities,  new  starts,  and 
expansions.  In  other  words,  non-governmental  functions  in  the  RAD  area  would 
not  receive  separate  treatment  under  the  procedures  in  Circular  No.  A -76. 

In  a  dissenting  opinion  filed  with  the  Committee's  report  the  Department 
of  Defense  took  issue  with  the  Committee's  recommendation  to  develop  a  scries  cf 


agency  management  plans.  DOD's  position  was  that  the  extent  of  RAD  activities 
in  DOD  makes  even  a  DO D-widc  set  of  criteria  inappropriate/ '  The*  Department 


of  Defense  supported  the  position  taken  by  the  House  Armed  Services  Committee 


in  House  Report  No.  95-1H8,  May  6,  197$,  which  would  completely  exclude  RAD 
activities  from  application  of  the  Circular/61-  This  approach  also  would  exclude 


those  RAD  activities  which  would  not  be  classified  as  governmental  functions 


under  the  Committee's  recommendation. 


At  this  point  the  application  of  OMB  Circular  No.  A--76  to  RAD  activities 
is  still  "up  in  the  air."  Section  802  of  the  Defense  Authorization  Act,  1980, 1  ^ ^ 
exempts  those  DOD  activities  in  the  area  of  RAD  performed  by  DOD  scientists, 
engineers  and  technicians,  as  well  as  RAD  activities  performed  for  DOD  by 
private,  commercial  sources.  Not  exempted  are  activities  that  provide  operation 
or  support  of  installations  or  equipment  used  for  RAD,  including  maintenance 
support  of  laboratories,  operation  and  maintenance  of  test  ranges,  and  maintenance 

IPO 

of  test  aircraft  and  ships.  The  provisions  of  Section  802  will  survive  fiscal  year 
80  and  remain  in  effect  unless  changed  by  specific  action  of  Congress/6^ 
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For  non-OOP)  research  and  development  activities  OPPP  has  inform  Hy 
extended  the  one-year  deferment  for  application  of  the  provisions  of  the  Circular. 
Therefore,  the  evaluation  and  review  procedures  of  Circular  No.  A-76,  including 
the  requirement  for  use  of  cost  comparisons,  is  limited  to  new  starts.  OFPP  has 

indicated  a  formal  announcement  of  that  partial  exemption  will  be  issued  in  the 
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near  future. 

The  treatment  of  Government-owned,  contractor-operated  (GOCO)  activ¬ 
ities  has  been  analogous  to  that  for  ll&D  activities.  Government-owned,  con¬ 
tractor-operated  activities  were  excluded  from  coverage  in  the  earlier  versions  of 
Circular  No.  A-76.  This  was  done  through  the  definition  of  "Government 

commercial  or  industrial  activities"  which  included  only  those  activities  "operated 
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and  managed  by  an  executive  agency. 

The  approach  taken  by  the  bulletins  which  preceded  the  Circular  was 

slightly  different.  Bulletin  No.  55-4  specifically  excluded  GOCO  facilities  from 

the  evaluation  and  review  requirements,  but  such  facilities  were  subject  to  the 

requirement  for  inclusion  in  an  inventory  report  to  be  submitted  to  the  Bureau  of 

the  Budget1*^  Bulletin  No.  57-7  completely  excluded  GOCO  activities  since  it 
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contained  no  requirement  for  an  inventory  of  existing  activities. 

With  the  issuance  of  Bulletin  No.  60-2  the  exception  for  GOCO  activities 

was  deleted.  It  provided  for  an  evaluation  and  report  of  all  commercial-industrial 

activities  not  evaluated  under  the  previous  bulletins.  This  requirement  included 

GOCO  facilities.**^  The  1979  revision  of  OMB  Circular  No.  A-76  brings  the 

pendcluiri  back  to  tin's  point,  at  least  in  theory. 

Circular  No.  A-76  .states  that  its  coverage  applies  to  the  need  for 
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Government  ownership  in  any  "new  start"  or  "expansion"  of  a  GOCO  facility. 
However,  Transmittal  Memorandum  No.  4  accompanying  the  Circular  contemplates 


potential  application  to  all  GOCO  activities.  It  indicates  that  a  comprehensive 

review  of  all  GOCO  activities  is  necessary  to  determine  whether  they  can  be 

completely  treated  under  the  terms  of  the  Circular.  The  partial  application  is 

discussed  as  an  interim  measure,  similar  to  the  treatment  of  R&D  activities. 

However,  there  is  no  timetable  for  the  contemplated  review.  For  that  reason,  it 
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would  seem  the  interim  approach  will  remain  in  effect  indefinitely. 

Implementation 

Another  measure  of  the  Circular's  scope  is  the  extent  to  which  specific 

actions  or  functions  are  required  to  implement  the  policy.  The  actions  required  by 

the  Circular  essentially  are  the  same  as  those  contained  in  the  early  bulletins  and 

previous  versions  of  the  Circular.  These  are  the  compilation  of  a  complete 

inventory  of  all  Government  commercial  and  industrial  activities  and  contracts 

subject  to  the  coverage  of  the  Circular,  '  and  the  review  of  each  such  activity  in 

the  inventory  to  determine  if  the  existing  method  of  performance  continues  to  be 
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in  accordance  with  the  policy  and  guidelines  of  the  Circular. 

During  the  period  of  public  comment  preceding  issuance  of  the  revised 
Circular,  implementation  was  one  of  the  most  criticized  aspects  of  Circular  No. 
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A-76.  The  principal  shortcomings  were  identified  as  a  lack  of  consistency, 

predictability  and  equity  in  the  implementation  programs  of  the  respective 
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agencies.  To  partially  alleviate  these  problems  the  revision  required  publica¬ 
tion  of  an  advance  schedule  for  reviews,  public  access  to  all  reviews  and  decisions, 

and  procedures  for  independent  administrative  reviews  and  appeals  of  disputed 
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decisions. 

With  these  requirements  to  provide  a  level  of  visibility  and  discipline  and 


to  enhance  the  level  of  management  attention,  the  Circular  continues  the 

17*7 

delegation  of  the  responsibility  for  implementation  to  the  executive  agencies.  ‘ 


The  overall  responsibility  is  assigned  to  a  designated  official  at  the  level  of  an 

assistant  secretary,  with  subordinate  contact  points  for  the  major  components. 

The  agencies  also  are  required  to  promulgate  implementing  directives  "with  the 
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minimum  necessary  internal  instructions." 

It  would  appear  that  the  implementing  directives  are  visualized  as  little 
more  than  a  source  to  identify  the  designated  agency  official  and  the  contact 
points.  While  this  interpretation  would  foster  greater  consistency  in  the  implemen¬ 
tation  programs  by  eliminating  divergence  by  the  agencies,  it  allows  little  room  for 
amplification  of  the  procedures  for  inventorying  and  reviewing  covered  activities 
or  eliminating  ambiguities  in  the  circular  identified  by  the  agencies. 

Inventories 

Under  the  Circular,  the  agencies  are  required  to  prepare  and  maintain  a 

complete  inventory  of  all  "Government  commercial  or  industrial  activities"  which 

they  operate.  In  addition  to  general  descriptive  information,  the  inventory  should 

include  some  specific  information  for  each  activity.  These  are:  the  amount  of  the 

Government's  capital  investment,  the  annual  cost  of  operation,  the  date  the 

activity  was  last  reviewed,  and  the  basis  justifying  continued  performance  by 

Government  personnel.  The  inventory  must  be  updated  annually  to  reflect  the 
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results  of  reviews  conducted  under  the  provisions  of  the  Circular. 

For  the  first  time  with  the  revised  Circular  agencies  must  also  inventory 
contracts.  This  requirement  extends  to  all  contracts  with  a  dollar  amount  in 
excess  of  $100,000  annually,  and  which  cover  services  which  the  agency  determines 
could  reasonably  be  performed  in-house.  This  requirement  excludes  contracts 
awarded  under  a  "duly  authorized  set  aside  program."  It  includes  activities  that 

ion 

have  been  converted  from  in-house  performance  to  contract  performance. 


In  addition  lo  general  descriptive  information,  the  inventory  must  include: 

the  contract  number,  name  of  the  contractor,  contract  period,  period  of  any 

options,  and  the  total  contract  price  or  estimated  cost.  Periodic  updates  are 

required  to  reflect  the  exercise  of  options  or  termination  of  inventoried  contracts 
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and  award  of  new  contracts. 

The  requirement  for  inventorying  contracts  in  excess  of  $100,000  contains 
one  ambiguity  that  has  not  been  resolved.  On  its  face,  that  inventory  is  limited  to 
contracts  "for  services  which  the  agency  determines  could  reasonably  be  performed 

TOO 

in-house.  It  would  appear  it  does  not  apply  to  contracts  to  furnish  "products." 

The  ambiguity  is  created  by  the  fact  that  the  Circular  also  states  a  general 

requirement  that  each  agency  will  compile  a  complete  inventory  of  all  "com- 

1  fi  ^ 

mercial  and  industrial  activities  subject  to  the  Circular."  v  That  statement 
covers  all  Government  commercial  and  industrial  activities  and  contracts  to 
provide  a  product  or  service.  While,  as  a  practical  matter,  this  docs  not  present  a 
significant  problem  of  any  great  magnitude,  it  is  unclear  why  supply-type  contracts 
are  not  to  be  inventoried. 

Periodic  Reviews 

Due  to  the  way  the  Circular  is  worded,  the  effect  of  this  omission  is 

carried  over  to  the  review  requirment.  The  first  step  in  that  process  was 

preparation  of  a  schedule  for  the  review  of  each  commercial  or  industrial  activity 

and  contract  "in  the  inventory."  Since  only  service  contracts  arc  inventoried,  the 

scheduling  requirement  contains  the  same  limitation. 

The  purpose  of  the  schedule  of  reviews  is  two-fold.  It  gives  public  notice 

of  the  timing  of  reviews  and  it  provides  for  periodic  evaluation  of  functions  to 

determine  if  t he  existing  method  of  performance  continues  to  satisfy  the  criteria 
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established  by  the  Circular. 


The  schedule  for  review  of  in-house  activities  is  to  provide  for  initial 
review  of  all  activities  during  the  three-year  period  following  issuance  of  the 
Circular.  The  Circular  contemplates  that  all  excluded  activities,  including 
governmental  functions,  have  been  eliminated  from  the  Inventory  and  schedule 

prior  to  the  review  process.  Excluded  activities  are  not  subject  to  either  the 

1 

inventory  or  review  requirements. 

As  part  of  the  actual  mechanics  of  the  review  process  the  agency  is  to 
determine  initially  whether  the  activity  satisfies  one  of  the  cv  -  for  cither 

"no  satisfactory  commercial  source  available"1  ^  or  "national  .  fense."1*^  If 
neither  exemption  is  appropriate,  a  cost  comparison  must  be  conducted  to 
determine  whether  continuation  of  in-house  performance  is  justified  on  the  basis  of 

|  <bQ 

relative  cost  of  Government  and  contractor  performance.  1 ' 

For  contracted  activities  the  schedule  for  review  must  show  the  date  that 

each  contract  will  expire  and  the  date  for  the  review  to  determine  if  contract 
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performance  is  to  be  continued.  That  review  does  not  necessarily  require  an 
actual  cost  comparison  study.  The  agency  is  required  to  conduct  a  preliminary 
review  of  the  contract  cost.  In  addition,  it  would  seem  that  it  must  make  an 
informal  comparison  with  a  preliminary  estimate  of  the  cost  of  in-house  per¬ 
formance.  The  purpose  of  this  informal  cost  comparison  is  to  determine  whether  it 
is  "likely"  that  the  work  can  be  performed  in-house  at  a  cost  that  is  less  than  the 
cost  of  contract  performance  by  a  differential  of  10%  of  Government  personnel 
costs  plus  25%  of  the  cost  of  ownership  of  equipment  and  facilities.  When  it  is 

determined  that  it  is  likely  that  in-house  would  be  sufficiently  less  costly,  a 
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"formal"  cost  comparison  is  to  be  conducted. 

The  review  requirement  is  a  periodic,  recurring  one.  After  the  initial 
review  activities  approved  for  continuation  will  be  reviewed  at  least  once  every 
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five  years.  However,  this  requirement  for  subsequent  reviews  can  be  waived  by  the 

agency  head  when  it  is  determined  that  the  circumstances  supporting  the  initial 

approval  of  in-house  performance  are  not  subject  to  change.  The  activities 

affected  are  retained  on  the  agency's  inventory  for  purposes  of  identification  and 

1 92 

copies  of  the  justification  must  be  made  available  to  interested  parties. 

Summary 

Perhaps  the  best  way  to  summarize  the  application  or  scope  of  OMB 
Circular  No.  A-76  is  to  state  that  it  applies  to  all  commercial  or  industrial-type 
activities  available  from  commercial  sources  within  the  United  States,  its  terri¬ 
tories  and  possessions,  except  consulting  services  and  major  systems  acquisitions. 
It  has  only  partial  application  to  RAD  and  GOCO  activities.  Coverage  triggers 
complete  and  accurate  inventories  of  those  activities  and  periodic  reviews  of  the 
methods  of  performance  to  ensure  conformance  to  the  policy  of  reliance  on  the 
private  sector  in  circumstances  in  which  it  is  feasible  and  cost  effective  to  do  so. 


CHAPTER  FOUR 


COST  COMPARISON  STUDIES 

Overview 

This  chapter  considers  the  purpose  and  use  of  cost  comparisons,  l tie 
historical  development  of  the  requirement,  the  process  of  estimating  the  costs  of 
in-house  performance,  the  firm  bid  procedure  for  comparing  those  costs  with  the 
cost  of  contracting-out  and  some  special  problems  associated  with  cost  comparison 
studies. 

Requirement  for  Ur-o  of  Cost  Comparisons: 

Historical  Perspective 

Cost  Comparisons  as  a  Check  on  Competition 
The  third  precept  of  the  policy  statement  announced  by  OMB  and  Ol-'PP  in 
the  revised  OMB  Circular  No.  A-76  places  economy  and  efficiency  of  Government 
on  the  same  level  ns  the  established  policy  of  reliance  on  private  commercial 
sources  to  supply  the  Government's  needs.  In  the  area  of  commercial  or  industrial 

activities,  the  lowest  cost  as  determined  by  a  cost  comparison  has  become 
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synonymous  with  economic  and  efficient  operation  of  Government. 

The  rule  concerning  cost  treatment  mny  be  simply  stated.  A  Government 
agency  is  authorized  by  the  revised  Circular  to  establish  in  -house  capacity  or  to 
continue  an  existing  activity  10  provide  a  product  or  service  that  is  obtainable  from 
a  private  source  when  a  comparative  cost  analysis,  prepared  as  provided  in  the 
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Cost  Comparison  Handbook,  indicates  that  (lie  cost  of  in-liou.se  performance  would 
be  some  decree  lower  than  the  cost  of  obtaining  the  product  or  service  from  a 
commercial  or  other  non-Fcdcral  source.  '  The  degree  of  cost  saving,  or  "cost 
differential,"  required  is  determined  by  classification  of  the  activity  as  either 
"existing"  or  as  a  "new  start". 

The  idea  of  comparing  the  cost  to  the  Government  of  buying  goods  and 
services  on  die  comereial  market  against  the  cost  of  producing  or  providing  the 
goods  or  services  with  Government  employees  is  not  unique  to  Circular  No.  A-7G. 
Bulletin  No.  55-4  provided  that  the  "relative  costs"  of  Government  operation 
compared  with  purchase  from  private  sources  would  be  a  factor  in  the  determina¬ 
tion  wheth-.-r  to  er;;iir.iK  tv.  :- a  manufacturing  activitie  s  being  conducted  by 
in-house  operation,  at  hast  "in  those  eases  in  which  the  agency  land  conclude J 
that  the  product  or  service  conic.  not  be  purchased  on  a  competitive  bads  and  could 

i  fir 

not  be  obtained  at  reasonable  prices  from  pri  vate  industry."  "  ° 

Subsequent  interpretation  of  this  provision  by  OMB  limited  cost  considera¬ 
tions  to  those  situations  in  which  "adequate  competition"  did  not  exist  among 
197 

private  sources.  Competition  in  the  marketplace  was  considered  a  sufficient 
check  to  assure  reasonable  prices.  Taking  the  literal  meaning  of  OMB's  explana¬ 
tion,  cost  comparison  studies  essentially  were  to  be  used  only  when  there  was  a 
sole  source  or  no  source.  In  other  situations  the  work  was  to  be  contracted  without 
a  cost  comparison  and  despite  potentially  lower  costs  through  Government  opera¬ 
tion.198 

Federal  employee  unions  complained  bitterly  about  the  lack  of  a  compara- 
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tive  cost  analysis  in  the  decision-making  process  for  contracting  out;  ‘  however, 
subordination  of  cost  considerations  or  consideration  of  the  impact  on  Government 
employee  positions  apparently  was  a  conscious  policy  decision.  This  was  reflected 


14 


in  the  strong  statement  of  policy  in  favor  of  commercial  contracting.  If  the 
product  or  service  was  available  from  a  private  enterprise  through  ordinary 
business  channels,  the  Bulletin  required  commercial  contracting.'^ 

From  the  perspective  of  commercial  firms  the  provisions  of  the  Bulletin 
appeared  equally  unpalatable.  Industry  complained  about  the  implicit  exception  to 
the  policy  which  allowed  in-house  operation  if  no  competition  existed  among 
commercial  firms  at  the  time  of  the  review.  It  was  their  view  that  there  could  be 
no  existing  competition  among  private  businesses  for  work  unique  to,  and 
previously  conducted  solely  by,  the  federal  government.  They  argued  that  cost 
comparisons  should  be  required  if  commercial  businesses  were  capable  and  willing 
to  enter  the  field. 


Industry  representatives  also  took  issue  with  the  ambiguous  standrid  of 

"relative  cost".  The  argument  on  that  point  was  that  the  federal  government  had 

no  business  conducting  commercial  or  industrial  activities  at  all,  and  that  the 

respective  costs  were  not  comparable  because  the  cost  accounting  methods  used  by 

private  companies  were  not  customarily  used  by  Government  agencies.  They 

maintained  the  result  would  be  incomplete  cost  data  for  in-housc  operations, 
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making  any  comparison  study  inaccurate,  biased  or  impossible. 

Ostensibly,  Bulletin  No.  57-7  was  issued,  in  part,  to  further  refine  the 
concept  of  relative  cost  and  its  place  in  the  Government's  make-or-buy  decision 
process.  Like  Bulletin  No.  55-4,  Bulletin  No.  57-7  provided  that  the  relative 
cost  of  Government  operation  compared  to  contracting  would  be  a  factor  in  the 
decision  between  alternatives  when  "the  product  or  service  cannot  be  purchased  on 
a  competitive  basis  and  cannot  be  obtained  at  reasonable  prices  from  private 
industry."*^ 


Tho  clarification  which  Bulletin  No.  57-7  provided  was  that  prices  were  to 

be  considered  reasonable  when  tho  price  to  the  Government  was  not  greater  than 

the  lowest  price  obtained  by  other  purchasers,  taking  into  consideration  volume  of 

purchases  and  quality  of  the  products  or  services.  Only  in  those  euses  when  the 

product  or  service  could  not  he  purchased  on  a  competitive  basis,  nor  at  a 
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reasonable  price  on  a  noncompetitive  basis,  was  a  cost  study  appropriate. 

The  effect  of  the  "clarification"  was  to  further  restrict  considerations  of 
potential  cost  savings  through  Government  operation.  Procurement  from  a  sole 
source  at  a  greater  cost  was  to  be  preferred,  so  long  as  the  sole  source  did  not 
discriminate  against  tho  Government  by  charging  it  a  higher  price  than  it  charged 
its  private,  commercial  customers. 

Cost  as  an  Exception  to  the  Policy  of  Reliance 
on  Private  Sector 

The  first  recognition  of  cost  comparisons  as  a  justification  for  continuation 
of  Government  operation  of  a  commercial  or  industrial  activity  came  about  with 
the  issuance  of  Bulletin  No.  60-2  in  1959.  That  Bulletin  provided  the  basis  for 
in-house  performance,  despite  adequate  competition  among  commercial  sources, 
upon  a  showing  of  "compelling  reasons  for  exceptions  to  tho  general  policy."  Lower 
cost  was  the  basis  for  the  second  "compelling  reason"  exception. 

Bulletin  No,  GO-2  provided  that  Government  operation  would  be  justified  on 
the  basis  of  cost  only  if  the  direct  and  indirect  costs  were  analyzed  on  a 
comparable  basis,  and  the  differences  were  found  to  be  substantial  and  dispropor- 
tionntcly  large.  It  did  not  prohibit  procurement  from  a  more  costly  source. '  To 
eliminate  some  of  the  ambiguities  surrounding  the  terms  "direct"  are!  "indirect" 
costs  which  surfaced  under  Bulletin  Nos.  55-4  and  57-7,  Bulletin  No.  GO-2  spelled 
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out  with  more  detail  the  direct  and  indirect  costs  to  be  considered. 


i:vcn  though  bulletin  No.  6G--2  recognized  a  compelling  reason  on  the  basis 

of  lower  cost  as  justification  for  Government  performance,  mere  demonstration  of 

lower  cost  through  Government  operation  was  not  a  carte  blanche.  As  a 

continuation  of  the  original  objective  of  promoting  economy  and  efficiency  in 

Government,  it  also  required  a  comprehensive  evaluation  and  justification  of  the 

underlying  Government  needs.  Of  particular  concern  were  excessive  operating 
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costs,  obsolescence,  future  replacement  costs  and  low  rates  of  utilization. 

These  considerations  also  had  an  impact  on  utilization  of  cost  comparison 
studies.  Presumably,  any  one  factor  could  have  mitigated  against  in-house 
performance  in  favor  of  liquidation,  curtailment  or  elimination  of  the  Government 
need  altogether.  Only  if  the  nm-d  was  justified  was  consideration  sad  ju  '  i J * ■ ,- ■: : ■.  a 

of  the  compelling  need  for  Government  operation  warranted  bs-md  on  large  and 

.•  ,  ,  ,  •  ,  ,210 
disproportionately  higher  cos  is. 

Cost  Comparison:;  Under  HOU  Circular  h’o.  A-7G 

In  actual  practice,  it  seems  cost  censid<  rations  lardy  wore  the  p-wamomd 

factor  in  the  management  decisions  to  continue,  curtail  or  terminate  Goveinmuit 

operation  of  commercial  or  industrial  activities.  If  it  was  po'-.iedly  or  i nauv 

gerially  expedient  to  contract,  the  decision  was  made  regardle  s  of  cost 
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factors.  Under  the  bulletins  no  cost  justification  was  required  in  order  to 
supply  products  or  services  through  commercial  contracting  procedures.  The  sole- 
use  of  cost  comparisons  was  to  justify  in-house  performance  of  covered 

9 1  9 

functions.  ' 

It  was,  in  part,  the  lack  of  emphasis  on  cost  considerations  that  lead  to  the 
General  Accounting  Office  (GAO)  study  of  technical  service  contracting  by  the 
Department  of  Defense  in  1 0 G d .  The  GAO  concluded  that  substantial  savings  would 
be  possible  by  converting  the  work  to  Government  operation  with  Government 
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employees.  '  The  repercussions  of  that  report  and  the  related  studies  by  the 
Civil  Service  Coin  mission,  the  Department  of  Defense  and  Congrc  aional  cu/n- 
mittces  were  the  most  significant  external  influences  on  the  Executive  branch 

o  i  4 

leading  to  issuance  of  the  first  Bureau  of  the  Budget  (BOB)  Circular  No.  A-76/ 

While  BOB  Bulletin  No.  60-2  had  based  the  policy  of  Government  procure¬ 
ment  from  commercial  sources  on  the  desirability  of  supporting  the  private 
enterprise  system,  Circular  No.  A-76  limited  that  general  policy  to  circumstances 


in  which  it  would  be  more  economical  to  use  the  private  sector 
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As  enuir.rrat* 


at  the  time  of  issuance,  the  Circular's  objectives  were  to  assure  that  Govern; 

programs  were  performed  with  maximum  efficiency,  effectiveness  and  (venom; 

?  1  ( 

well  as  tn  maintain  the  Oo'-crnnKritN  policy  of  relying  on  private  ont<  q  G  o.  ' 


To  accomplish  the.  e  objectives  Circular  No.  A-76  required  that  a  dec  is  i-  a 
to  rely  upon  Government  operation  of  any  activity  for  reasons  involving  relative 
costs  be  supported  by  a  comparative  cost  analysis  which  disclosed,  as  accurately  as 


possible,  the  difference  between  the  costs  which  the  Government  would  incur  under 

each  alternative. '  It  also  required  cost  comparison  studies  before  deciding  to 

rely  upon  a  commeicinl  source  if  the  terms  of  the  contract  would  require 

Government  financing  in  excess  of  $50,000  for  the  costs  of  facilities  and  equipment 
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to  be  constructed  to  Government  specifications. 

On  the  other  hand,  BOB  Circular  No.  A-76  required  that  commercial 
sources  be  used,  without  cost  comparison,  for  products  or  services  costing  less  than 
$50,000  per  year,  unless  a  reason  existed  to  believe  that  inadequate  competition  or 
other  factors  were  causing  commercial  prices  to  be  unreasonable.  However,  even 
in  those  cases  in  which  there  was  a  finding  that  in-house  performance  would  cost 
less  than  the  estimated  cost  of  commercial  contracting,  the  Circular  required 

"reasonable  efforts  to  obtain  satisfactory  prices  from  existing  commercial  sources 

0  10 

r  to  develop  other  commercial  sources."" 


V 
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When  BOB  Circular  No.  A-76  was  revised  and  reissued  in  1967  there  was  no 

change  in  the  general  policy  of  reliance  on  private  enterprise,  or  in  the  philosophy 

behind  use  of  cost  comparisons  to  justify  Government  operation.  The  revisions 

purpose  was  to  clarify  some  provisions  of  the  earlier  version  and  to  lessen  the 
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administrative  burden  of  implementing  the  provisions  of  the  Circular. 

The  principal  clarification  in  the  area  of  cost  studies  was  the  inclusion  of  a 

statement  that  cost  comparisons  were  to  be  made  in  any  case  in  which  there  was 

reason  to  believe  savings  could  be  realized  by  Government  performance  of 

commercial  or  industrial  activities.  This  was  an  extension  of  the  provision  in  the 

original  Circular  for  such  studies  when  facilities  and  equipment  costs  exceeded 
991 

$50,000.  1 


Requirement  for  Cost  Comparisons  Under 
OMB  Circular  No.  A-76  (1979) 

The  years  following  issuance  of  the  1967  revision  of  BOB  Circular  No.  A-76 

were  marked  by  controversy.  Much  of  this  stemmed  from  the  addition  of  the 

requirement  to  use  standard  cost  factors  for  personnel  costs.  These  were  initiated 

in  1976  and  suspended  in  1977  with  the  announcement  of  a  comprehensive  stud},  to 
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reevaluate  the  policy  and  guidelines  for  relying  on  private  enterprise. 

Following  completion  of  the  study  and  consideration  of  public  comments  on 

proposed  provisions,  the  revised  Circular  No.  A-76  was  issued.  The  revision 

restructured  the  basic  policy  to  incorporate  the  three,  co-equal  precepts  of 

reliance  on  private  sources,  in-house  performance  of  governmental  functions  and 

use  of  cost  comparisons  to  identify  the  most  economical  source  of  supply  to  satisfy 
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the  Government's  needs. 

The  announced  objective  of  the  revised  Circular  was  to  create  a  system 
capable  of  producing  consistency,  predictability  and  equity  for  affected  workers. 
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agencies  and  contractors.  In  the  area  of  cost  comparisons  the  objective  was  to  be 
accomplished  through  adherence  to  ’'common  ground  rules"  and  use  of  a  stun- 

004 

dardized  procedure  tor  cost  studies.  The  procedure  is  outlined  in  the  Cost 

22s 

Comparison  Handbook  issued  as  Supplement  No.  1  to  the  Circular. 

There  also  were  some  changes  in  the  Circular's  requirements  for  use  of 
cost  studies.  Beginning  with  the  recommendations  of  the  Commission  on  Govern¬ 
ment  Procurement  in  1972,  and  followed  by  periodic  GAO  reports,  there  had  been  a 
push  to  raise  the  dollar  threshold  below  which  commercial  contracts  were  to  be 
used  without  a  cost  comparison.  The  1979  revision  adopted  these  recommenda¬ 
tions  in  principle.  Activities  below  an  estimated  $190,000  in  operating  costs  are  to 
be  performed  by  contract  unless  in-house  performance  qualifies  under  an  exception 
to  the  general  policy  on  a  basis  other  than  lower  cost.  However,  as  under  the 
earlier  versions  of  the  Circular,  if  there  is  reason  to  believe  that  inadequate- 
competition  or  other  factors  are  causing  commercial  prices  to  be  unreasonable,  a 
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cost  comparison  may  be  conducted. 

This  exception  for  inadequate  competition  is  a  limited  one.  The  Circular 

requires  that  reasonable  efforts  should  be  made  before  conducting  the  study  to 

obtain  satisfactory  prices  from  existing  commercial  sources  and  to  develop  other 
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competitive  commercial  sources.  Such  efforts  must  comport  with  the  proem  •  - 
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merit  statutes  applicable  to  the  respective  agencies.  ' 

Treatment  of  covered  activities  with  estimated  annual  operating  costs 

exceeding  $100,000  varies  depending  on  the  present  method  of  performance.  For 

existing,  in--house  activities,  a  cost  study  must  be  conducted  to  determine  the 
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relative  cost  of  Government  and  private  performance. 

Existing  contracts  arc  further  subdivided.  Contracts  which  have  been 
awarded  under  the  Small  Business  Act  sot-aside  programs  are  not  to  be  reviewed 


2  *5  ]  .  . 

for  possible  transfer  to  in-house  performance.  Other  existing  contracted 

activities  receive  an  informal  cost  comparison  or  review  to  determine  "whether  it 

is  likely  that  the  work  can  be  performed  in-house  at  a  cost  that  is  less  than 

contract  performance  by  10%  of  Government  personnel  costs  plus  25%  of  the  cost 

of  ownership  of  equipment  and  facilities."  Only  if  lower  cost  through  Government 
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operation  is  determined  to  be  "likely"  is  a  cost  comparison  to  be  conducted. 

Periodic  re-evaluations  of  both  types  of  existing  activities  are  required. 
In-house  activities  are  reviewed  according  to  a  published  schedule,  at  least  once 

23  q 

every  five  years.  Contracts  are  scheduled  for  review  prior  to  the  date  of 
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expiration,  including  option  periods. 

The  remaining  category  of  commercial  and  industrial  activities  is  "new 

ooe 

starts"."'''  Activities  to  meet  a  new  requirement  or  to  create  new  Government 

operations  require  a  cost  comparison  analysis  prior  to  authorization  of  in-house 

functions.*"0  When  in-house  performance  is  not  feasible,  or  when  contract 

performance  would  be  under  an  authorized  set-aside  program,  a  contract  can  be 
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awarded  without  conducting  a  cost  study. 

Surprisingly  there  is  no  express  requirement  to  conduct  cost  comparisons  in 

those  other  possible  cases  involving  new  starts  when  in-house  performance  may  be 

feasible,  but  the  agency  wishes  to  contract  for  reasons  other  than  cost  savings  or 
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on  the  basis  of  an  assumption  of  lower  costs  with  contract  performance.  A 
fairly  strong  argument  can  be  made  that  such  a  requirement  is  implicit  in  the 
statement  of  policy  and  from  the  intent  of  the  Circular's  provisions  read  ns  a 
whole. 

The  third  precept  provides  that  the  American  people  "deserve  and  expect 
the  most  economical  performance  and,  therefore,  rigorous  comparison  of  contract 

23q 

costs  versus  in-house  costs."  While  the  intent  to  encourage  cost  studies  is  clear, 
the  statement  does  not  expressly  require  any  action. 


Perhaps  the  strongest  argument  that  a  cost  comparison  is  required  in  all 
situations  contemplated  by  the  third  precept  is  that  the  Circular  contains  specific 
circumstances  under  which  a  contract  can  be  awarded  without  conducting  a 
comparative  cost  analysis.^®  It  would  seem  that  by  negative  implication  a  cost 
study  would  be  required  in  all  other  cases. 

On  the  other  hand,  the  arguments  against  a  requirement  to  use  cost 
comparison  in  such  cases  have  the  weight  of  history  and  experience  behind  them. 

The  bulletins  did  not  require  cost  studies  to  support  a  decision  to  contract  for 

941 

needed  goods  or  services.  The  1965  GAO  and  CSC  studies  demonstrated  that 
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such  decisions  were  being  made.  The  1966  Circular  continued  the  same  rule, 

but  the  1967  revision  clearly  provided  that  cost  comparison  studies  were  to  be  made 

in  ell  cases  if  there  was  reason  to  believe  that  savings  could  be  realized  by 

in-house  performance.  1  No  similar  provision  was  included  in  the  1979  revision. 

Summary 

Under  the  current  terms  of  Circular  No.  A-76  a  cost  comparison  is  clearly 
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required  before  continuation  or  initiation  of  Government  performance. 

Similaily,  it  is  required  for  conversions  of  activities  with  operating  costs  exceeding 

$100,000.  It  is  not  required  before  contracting  for  activities  with  operating 

costs  below  $100,000,  when  in-house  performance  is  not  feasible  and  for  approved 
247 

set-asides.  It  is  not  required  if  in-house  performance  satisfies  an  exception 
248 

independent  of  cost/  At  best  the  Circular  is  ambiguous  with  respect  to  new 
requirements  to  be  performed  by  contract  with  estimated  costs  exceeding  $100,000 
and  which  are  not  appropriate  for  set-aside. 

Determining  Costs 
Statement  of  Work 

In  those  situations  when  a  cost  comparison  is  required  by  Circular  No. 
A-76,  there  are  major  problems  for  the  Government  in  estimating  the  costs  of 


in-house  performance.  In  order  for  the  comparative  analysis  to  be  valid  the 
estimated  costs  of  acquiring  the  needed  products  or  services,  whether  from  the 
private  sector  or  through  Government  operation,  must  be  accurate.  To  ensure  an 

equitable  comparison,  both  cost  figures  must  be  based  on  the  same  scope  of  work 
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and  include  all  significant,  identifiable  costs  for  each  alternative. 

The  Cost  Comparison  Handbook  recognizes  that  the  preparation  of  the 

oc  n 

work  statement  is  a  critical  step.  This  is  especially  true  for  service-type 
activities  which  are  labor  intensive.  In  any  case  labor  costs  are  very  important  to 
the  analysis.  The  Government  and  potential  contractors  prepare  estimates  of  their 
labor  and  other  costs  based  on  the  level  of  effort  and  performance  standards 
contained  in  the  Statement  of  Work  (SOW). 

The  "common  ground  rules"  for  cost  comparisons  outlined  in  Circular  A-7G 
and  the  Handbook  require  the  preparation  of  a  "sufficiently  precise  work  statement 
with  performance  standards  that  can  be  monitored  for  cither  mode  of  perfor¬ 
mance."  It  must  be  comprehensive  enough  to  ensure  that  performance  in-housc  or 
by  contract  will  satisfy  the  Government  requirement.  The  Handbook  provides  that 
it  should  clearly  state  "what"  is  to  be  done  without  prescribing  "how"  it  is  to  be 
done.  Maximum  flexibility  should  be  permitted  in  staffing  to  permit  each  potential 

performer,  whether  Government  or  contractor,  to  propose  the  most  efficient 
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approach  consistent  with  its  organization  and  resources. 

The  Statement  of  Work  is  also  critical  in  another  respect.  The  Cost 

Comparison  Handbook  specifies  that  the  work  statement  should  describe  all  duties, 

tasks,  responsibilities,  frequency  of  performance  of  repetitive  functions,  and 
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requirements  for  furnishing  facilities  and  materials.  In  most  instances  the  task 
of  writing  the  descriptive  statement  is  assigned  to  the  user  activity,  in  conjunction 
with  a  Contracting  Officer.  The  tendency  may  be  to  be  too  general,  thereby 
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jeopardizing  the  solicitation.  The  other  possibility  is  that  the  SOW  will  be  too 
specific,  resulting  in  a  post-award  protest  that  the  contract  creates  an  "illegal'' 
personal  service  contract. 

The  Circular  expressly  prohibits  use  of  its  provisions  as  authority  to  enter 

into  contracts  which  establish  a  situation  tantamount  to  an  employer-employee 

relationship  between  the  Government  and  individual  contract  personnel.^54 

However,  in  extreme  cases,  specifying  the  place,  manner,  frequency  and  timing  of 

performance  and  establishing  and  monitoring  performance  standards  to  judge  that 

performance  could  give  rise  to  an  objection  tha t  the  contractor’s  employees  would 
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be  controlled  and  managed  by  the  Government. 

Estimating  Labor  Costs 

The  firm  bid  procedure  adopted  by  the  revised  Circular  essentially  places 
the  Government  in  the  position  of  another  bidder  or  offeror.  The  Government 
agency  prepares  a  cost  estimate  on  the  same  level  of  effort  and  performance 

o  c  o 

standards  provided  to  commercial  firms  in  the  Statement  of  Work.  On  this 

basis,  and  not  the  existing  manpower  authorization,  the  Government  estimates  the 
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number  and  skills  of  its  employees  that  would  be  required  to  perform  the  work. 

In  order  to  assure  adequate  comparability,  the  Cost  Comparison  Handbook 
requires  that  the  agency  involved  should  assure  that  Government  operations  are 
organized  and  staffed  for  the  most  efficient  performance.  It  provides  that  to  the 
extent  practicable  and  in  accordance  with  agency  manpower  and  personnel 
regulations,  agencies  should  precede  reviews  under  the  Circular  with  internal 

management  reviews  and  reorganizations  for  accomplishing  the  work  more  effi- 

.  o  258 
ciently. 

While  it  would  seem  to  be  contrary  to  the  best  interest  of  the  affected 
employees,  the  federal  employee  unions  have  expressed  a  willingness  to  cooperate 
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with  such  management  reviews  and  reorganizations."^  They  are  pragmatic 

enough  to  see  that  the  long  range  effect  of  opposing  potential  reductions  of 

personnel  slots  and  relocations  would  mean  the  loss  of  Government  operation  of 

more  commercial  or  industrial  activities,  with  a  resulting  total  reduction  in  force, 

relocation  or  cross-over  to  civilian  employment  with  the  successful  contractor. 

Almost  any  one  of  these  spells  a  greater  loss  of  union  membership  and  union 

strength  and  a  greater  adverse  impact  on  the  members  themselves. 

The  importance  of  the  manpower  assessment  is  exacerbated  in  those 

commercial  or  industrial-type  activities  which  are  principally  concerned  with 

providing  services.  Since  service  activities  are  labor  intensive,  estimation  of  labor 

costs  essentially  determines  the  accuracy  and  the  outcome  of  the  subsequent  cost 
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comparison. 

One  factor  in  the  determination  of  how  many  employees  will  be  needed  is 

worker  productivity.  This  is  also  an  area  of  debate  on  the  comparability  of  labor 
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costs  between  Government  operation  versus  contract  performance.  Circular 

No.  A-76  skirts  the  delicate  issue  entirely.  It  states,  as  a  matter  of  policy,  that 

past  use  of  military  personnel,  civilian  personnel  and  contract  performance  have  all 

26? 

been  "responsive  and  dependable  in  performing  sensitive  and  important  work." 

Despite  that  gratuitous  statement  of  fact,  worker  productivity  plays  a  key 

role  in  estimating  labor  costs.  This  is  true  for  a  potential  contractor’s  purposes,  as 

well  as  for  the  Government's  estimate.  In  this  more  pragmatic  sense  there  is  no 

assurance  that  the  respective  parties  will  use  identical  productivity  factors  for 

26  3 

estimating  the  size  of  the  work  force.  Past  experience  and  estimating 

techniques  control  the  bidder  or  offeror's  result.  Chapter  III,  Part  C  of  the  Cost 
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Comparison  Handbook  details  Government  procedures. 
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The  Handbook's  coverage  of  personnel  costs  is  divided  into  two  topics: 

direct  labor  and  fringe  benefits.  Direct  labor  cocts  are  to  be  determined  by 

estimating  the  time  required  to  perform  the  work  and  the  skill  levels  needed  for 
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employees  performing  the  work. 

For  existing  activities  the  Handbook  keys  the  time  element  to  the  number 

of  nonsupervisory  positions  authorized  for  the  operation.  For  new  starts  it  suggests 

use  of  prior  experience  for  similar  activities,  if  available,  and  engineering 

9  R  fi 

standards  or  engineering  estimates  in  other  cases. 

The  skill  requirements  are  stated  in  terms  of  a  Wage  Board  (WB)  or  General 
Schedule  (GS)  level.  These  determine  the  hourly  rate  to  be  multiplied  by  t he 
estimated  time  requirements,  stated  in  terms  of  man-hours.  For  existing  Govern¬ 
ment  operations  the  Handbook  uses  the  actual  rates  for  current  employees.  For 

positions  that  arc  not  occupied,  arid  for  all  new  starts,  it  uses  salary  step  5  for  the 
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required  GS  levels  and  wage  step  3  for  Wage  Board  position  levels. 

Additional  factors  are  to  be  added,  if  applicable,  to  the  estimate  of  direct 

labor  costs.  These  include  night  or  environmental  differential  pay  and  premium 

pay  for  Wage  Board  positions  and  a  factor  of  18%  to  compensate  for  the  amount  of 
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annual  leave  earned  and  sick  leave,  holiday  and  other  leave  taken. 

Standard  Cost  Factors 

For  purposes  of  estimating  the  direct  labor  cost  of  Government  operation, 
fringe  benefits  also  are  included.  In  this  regard  the  Circular  establishes  standard 
cost  factors.  These  costs  are  stated  os  a  percentage  of  projected  payroll  costs 
and  add—afl  additional  factor  of  26%  to  the  personnel  costs  of  in-house  perfor¬ 
mance.  Individually  these  percentages  ore  as  follows:  retirement  benefits  for 
employees  under  Civil  Service  Retirement  --  20.4%;  health  and  life  insurance  — 

3.7%;  and  other  benefits  such  as  workmen's  compensation,  unemployment  and 
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bonstises  or  awards  --  1.9%. 
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Tin -sc  f.H-tni's  in  gunoral,  mul  tlic  retirement  factor  in  particular,  hive 
oirp'irli  ri  i]  the  m<  ;t  criticism  of  Circular  No.  A-76.271  They  were  added  to  the 
Circular  by  Transmittal  Memorandum  No.  2  in  1976.  Prior  to  that  time,  Circular 
No.  A-7C  provided  as  follows: 


Include  cost  of  all  elements  of  compensation  and  allowances  for  both 
military  and  civilian  personnel,  including  costs  of  retirement  for 
uniformed  personnel,  contributions  to  civilian  retirement  funds,  (or 
for  Social  Security  taxes  where  applicable),  employees'  insurance, 
health,  and  medical  plans,  (including  services  available  from  Govern¬ 
ment  military  or  civilian  medical  facilities),  living  allowances,  uni¬ 
forms,  leave,  termination  and  separation  allowances,  travel  and 
moving  expenses,  and  claims  paid  through  the  Bureau  of  Employee's 
Compensation. 


The  1567  revision  of  Circular  No.  A-76  contained  the  same  language  except 

in  the  area  of  retirement  costs.  In  that  regard  it  required  inclusion  of  "the  full 

cost  to  the  Government  of  retirement  systems,  calculated  on  a  normal  cost 

basis  .  .  .  .  '  Since  the  Government  contribution  to  the  Civil  Service  Retirement 

program  is  7%  of  the  employee's  current  rale  of  base  pay,  that  was  the  factor  used 
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in  cost  comparisons. 

When  Transmittal  Memorandum  No.  2  added  the  standard  cost  factors,  Hie 

retirement  factor  increased  from  the  7%,  corresponding  to  the  "static  normal  cost" 

of  Government  contributions  to  employees'  retirement,  to  24.7%  of  payroll  costs. 

The  figure  of  24.7%  was  based  on  "dynamic  normal  cost  projections"  which 
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recognize  probable  future  salary  and  benefit  increases.  The  stated  purpose  of 

initiating  standard  cost  factors  was  to  make  the  agencies'  task  of  preparing  cost 

studies  more  "convenient".  The  intent  behind  the  increase  in  the  cost  factor  was  to 
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bring  the  cost  studies  more  in  line  with  reality. 

Notwithstanding  the  purpose  or  intent  of  OMB's  action  with  regard  to  the 
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retirement  cost  factor,  it  was  the  subject  of  intense  criticism.  Following  the 
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change  of  presidential  administrations  the  entire  implementation  program  of 

Circular  No.  A-76  was  identified  for  a  comprehensive  review.  Pending  the 

outcome  of  that  review,  Transmittal  Memorandum  No.  3  reduced  the  retirement 

cost  factor  to  14.1%  of  payroll  costs.  The  14.1%  figure  was  based  on  a  static  or  nor.- 

accrual  method  of  computation.  It  represented  actual  payments  to  employee 
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annuitants,  reduced  by  employee  contributions  for  the  same  period. 

The  revised  Circular  reinstituted  the  dynamic  normal  cost  projection  basis 
of  computation  for  the  retirement  cost  factor.  Using  cost  projections  for  the  Civil 
Service  retirement  system  actuarial  model  OMB  and  OFPP  arrived  at  a  figure  of 
20.4%  of  actual  payroll  costs.  This  was  the  figure  included  in  the  current 
Circular.279 

As  explained  during  Congressional  hearings  prior  to  issuance  of  OMU 
Circular  No.  A-76,  the  dynamic  normal  cost  is  the  cost  over  a  period  of  time,  that 
is,  on  an  accrual  basis.  In  addition,  it  considers  real  wage  growth,  interest  rates 
and  inflation.  The  Circular's  figure  of  20.4%  is  based  on  economic  assumptions 
supplied  by  the  Council  of  Economic  Advisors.  These  were:  real  wage  growth  -  1 

oon 

1/2%;  real  interest  rate  -  2  1/2%;  and  inflation  base  -  4%. 

The  cost  factor  resulting  from  plugging  the  economic  assumptions  into  the 

Civil  Service  actuarial  model  is  quite  sensitive  to  certain  changes  in  the  assump- 

28 1 

tions.  The  greatest  impact  being  associated  with  real  interest  rates.  For  this 
reason,  the  accuracy  of  the  assumptions  determines  the  accuracy  and  fairness  of 
the  cost  factor. 

The  criticism  of  the  retirement  cost  factor  has  been  centered  on  its 

validity  in  light  of  actual  experience.  Also,  there  have  been  complaints  that  it 

creates  an  unfair  bias  since  social  security  costs  of  contractor  employees  do  not 
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receive  similar  treatment.  The  arguments  made  by  the  critics  of  the  present 


system  have  at  least  partial  merit. 


'['lie  actuarial  model  and  the  economic  assumptions  used  to  calculate  the 
retirement  cost  factor  were  evaluated  by  the  General  Accounting  Office  in  197G. 
In  the  resulting  reports  GAO  concluded  that  the  24.7%  cost  factor  instituted  by 
Transmittal  Memorandum  No. 2  and  the  economic  assumptions  forming  its  basis  had 
been  reasonable.  However,  GAO  also  recalculated  the  cost  factor  based  on  their 
own  economic  assumptions  and  arrived  at  a  figure  of  approximately  30%.  In  other 
words,  the  report  concluded  that  24.7%  was  more  reasonable  than  the  7%  figure 

previously  used,  blit  a  higher  figure  would  more  closely  reflect  actual  cost 
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experience  for  the  federal  government. 

GAO  also  considered  the  effect  of  an  increased  cost  factor  for  retirement 

on  the  outcome  of  cost  studies.  It  was  their  conclusion  that  cost  studies  were  not 

as  likely  to  be  affected  by  the  retirement  cost  factor  as  by  other  influences.  In 

particular,  GAO  found  that  estimating  the  size  of  the  work  force  was  the  matter 
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most  directly  controlling  the  outcome. 

The  conclusion  reached  by  GAO  begs  the  fundamental  question  whether  the 

standardized  cost  factors  "tip  the  scales"  unfairly  to  favor  contracting.  The 

complaint  in  this  area  has  been  that  Circular  No.  A-76  docs  not  include  a  cost 

factor  for  the  potential  liability  of  the  federal  government  for  unfunded  social 

security  costs.  The  argument  is  that  this  potential  liability  is  a  retirement  cost  to 
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be  funded  by  the  Government  in  the  event  of  contract  performance. 

This  argument  advanced  by  federal  employee  unions  ignores  the  fact  that  it 
is  not  a  present  cost,  or  even  a  future  cost,  under  existing  Social  Security  laws. 
Testimony  during  Congressional  hearings  indicated  that  such  costs  would  be 
appropriate  considerations  in  the  event  the  Congress  takes  action  to  fund  the 
Social  Security  deficit.  A  similar  deficit,  or  unfunded  liability,  exists  for  Civil 
Service  retirement  funds.  This  amount  is  not  taken  into  account  in  calculating  the 
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retirement  cost  factor  in  the  Circular.  Therefore,  Social  Security  deficits  are  not 
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appropriate  factors  for  cost  studies  under  existing  law. 

Full  vs.  Incremental  Costs 

Aside  from  the  direct  costs  associated  with  employee  compensation  the 
Circular  announced  a  move  toward  full  costing  "to  the  max  mum  extent  prae- 

OO  n 

tieal."  Earlier  version  of  the  Circular  used  incremental  eo.  's  as  the  basis  for 
estimating  the  expense  of  in-house  performance  of  commercial  or  industrial 
activities.  The  incremental  method  of  computation  was  designed  to  estimate  the 
amount  by  which  all  in-house  costs  (direct  and  indirect)  would  increase  or  decrease 
from  existing  levels  of  activity.*"  The  justification  fo*’  use  of  such  a  calculation 
was  that  it  provided  the  most  realistic  measure  available  of  the  financial 
consequences  of  deciding  to  provide  or  not  provide  the  product  or  service 
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in-house.  *  '  However,  incremental  costing  does  not  take  into  recount  costs  such 
as  Government  G&A  which  essentially  do  not  change  regardless  of  whether  the 

activity  is  done  in-house  or  by  contract.  Under  a  fully  allocutcd  costing  method 
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those  costs  would  be  allocated  among  all  the  activities  of  an  agency. 

The  term  "full  cost"  used  in  the  revised  Circular  is  not  readily  defined. 

However,  the  Circular  provides:  "All  significant  Government  costs  (including 
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allocation  of  overhead  and  indirect  costs)  must  be  considered  .  .  .  Referring 

to  *his  requirement  in  its  comments  on  the  proposed  changes  to  A-76,  GAO  noted: 

"It  is  difficult  to  determine  the  extent  to  which  fuller  costing  will  be  carried,  but  it 

apparently  is  intended  to  change  the  method  of  costing  in-house  activities  from  an 

292 

incremental  to  a  fully  allocated  basis."  This  interpretation  would  seem  to  agree 


with  the  intent  of  the  Circular. 
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C oinp; i h  ng  _C os I  s 
Firm  Bid  Procedure 

One  of  the  most  substantial  innovations  of  the  March,  1979,  revision  of 

OMI3  Circular  No.  A-7G  was  the  inclusion  of  the  Cost  Comp  mison  Handbook.  The 

293 

Handbook  was  to  be  the  first  of  a  series  of  supplements  to  the  revised  Circular. 

Its  purpose  is  to  provide  detailed  instructions  for  developing  a  "comprehensive  and 

valid  comparison  of  the  estimated  cost  to  the  Government  of  acquiring  a  product 

or  service  by  contract  and  of  providing  it  with  in-house,  Government 
9  0  41 

resources.'"'  Its  objective  is  to  establish  consistency,  assure  that  all  substantive 

factors  ore  considered  in  cost  comparisons,  and  achieve  uniformity  among  agencies 
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in  comparative  cost  analyses. 

Frio1’  to  tec  i  -m  i  of  the  rcvisi  d  Circul  ;r  and  the  Co-t  Compsii-  n 
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uniformity.  Some  agencies  never  issued  implementing  directives.  Others  provided 

for  cost  comparisons  but  used  various  methods  to  obtain  cost  estimates  for 
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commercial  contracting. 

The  most  prevalent  technique  .’or  estimating  the  cost  to  the  Government  of 
contract  performance  was  the  use  of  informational  quotes  of  contractor  costs. 
This  practice  was  criticized  by  the  GAO  in  a  1977  report  on  t he  basis  of  its 
potential  to  discourage  submission  of  cost  data,  the  unreliability  of  data  submitted, 

and  the  possibility  that  prices  would  not  be  treated  as  firm  by  the  potential 
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contractors. 

Most  of  the  problems  found  to  exist  in  t he  use  of  informational  quotes  were 
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eliminated  in  the  firm  bid  procedure  used  by  the  Department  of  the  Air  Force. 
This  technique  was  adopted  by  the  revised  Circular  for  Government -wide  use.  It 


V 


(31 


utilizes  a  formal  advertising  or  negotiation  procedure  which  compares  contractors' 
competitive  firm  bids  and  offers  with  the  documented  estimate  of  in-house 
costs.299  The  GAO's  1977  report  noted  that  this  procedure  is  far  superior  to  other 
procedures  used  to  develop  contractor  costs.299 

The  Cost  Comparison  Handbook  requires  that  the  firm  bids  or  proposals  be 
solicited  in  accordance  with  the  pertinent  acquisition  regulations.  Bidders  or 
offerors  must  be  advised  that  an  in-house  cost  estimate  is  being  developed  and  that 
a  contract  may  or  may  not  be  awarded,  depending  on  the  comparative  cost  of  the 
alternatives. 29^ 
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Comptroller  General  has  agreed  with  the  Government  that  there  is  a  definite 
intent  to  award  a  contract  if  a  responsive  bid  or  offer  is  made  by  a  responsible 
business  and  the  total  cost  of  contracting  is  less  than  the  total  cost  of  in-house 
performance.  Prospective  contractors  are  informed  of  these  conditions  in  the 
solicitation.292 

Another  conflict  noted  involved  the  unavailability  of  the  Government 

in-house  estimate  to  the  Contracting  Officer  prior  to  bid  opening  or  conclusion  of 
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negotiations.'  This  practice  allegedly  interferes  with  his  ability  to  obtain  an 

independent  Government  estimate  and  to  ensure  that  funds  are  available  for  the 

procurement  before  the  solicitation  is  issued.  Recent  changes  in  the  Defense 
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Acquisition  Regulation  (DAR)  have  eliminated  these  problems. 


Comparability  of  Costs 


The  theory  upon  which  the  firm  bid  procedure  rests  is  that  the  respective 
costs  of  in-house  and  contract  performance  may  be  equitably  compared.  This 
condition  of  comparability  hinges  on  the  establishment  of  a  common  standard  of 

one 

performance  in  the  Statement  of  Work.0  The  equity  of  the  system  turns  on 
analysis  of  external  constraints  affecting  the  cost  elements  of  each  estimate. 

At  the  times  of  issuance  of  Bulletin  No.  55-4  and  Bulletin  No.  57-7  part  of 


the  justification  for  the  policy  of  complete  reliance  on  private  enterprise  and 

complete  withdrawal  of  the  Government  from  commercial  and  industrial  activities 
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was  the  judgment  that  the  respective  costs  of  operation  were  not  comparable. 
With  the  development  of  the  exception  for  disproportionately  higher  costs  in 
Bulletin  No.  00-2  there  was  a  recognition  that  the  cost  figures  could  be  made 
comparable.^'  To  some  extent  the  addition  of  cost  differentials  and  standard  cost 
factors  in  Circular  No.  A-76  reflected  attempts  to  compensate  for  the  lack  of 
accurate  cost  data  by  artificial,  if  not  arbitrary  means.  This  partially  eliminated 

the  need  to  make  time-consuming  and  complex  calculations  for  the  costs  of 
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personnel,  plant  and  equipment. 

There  remains  one  troublesome  problem  on  the  issue  of  the  equitable 

comparison  of  personnel  costs.  Wage  rates  for  Federal  blue  collar  employees  are 
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determined  under  the  provisions  of  the  Federal  Wage  System.  Wage  rates  for 
contractor  employees  under  a  Government  contract  are  subject  to  minimum  wage 

determination  under  applicable  federal  labor  standards,  primarily  the  Service 
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Contract  Act  of  1965.'  Since  personnel  costs  arc  generally  the  determinative 

clement  in  cost  comparisons,  the  external  forces  affecting  these  wages  can  control 

the  outcome  of  the  rnake-or-buy  decision.  This  is  especially  true  in  labor  intensive 


service  activities. 
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The  argument  is  that  the  wage  systems  created  by  federal  law  make  the 

personnel  costs  uncomparable.  Neither  the  workers  most  affected  nor  their 

employers  have  control  over  that  decisive  factor  in  the  cost  comparison.  Partially 

for  this  reason  a  Study  Group  of  the  Commission  on  Government  Procurement 

noted  an  urgent  need  to  eliminate  the  requirement  for  actual  cost  comparisons  in 

most  cases.  They  would  recommend  a  retreat  to  more  absolute  reliance  on  private 

competitive  sources  or  use  of  some  other  factor  besides  cost  upon  which  to  base 
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the  make-or-buv  decision. 

There  are  certain  inherent  economic  advantages  if  personnel  considerations 

are  minimized.  Periodic  reviews  or  re-evaluations  with  cost  comparisons  would  act 

as  a  chock  on  significant  escalation  of  personnel  costs.  Whenever  the  personnel 

costs  of  either  method  surpassed  the  actual  prevailing  wage  in  the  area,  a  cost 

comparison  would  reflect  more  economic  performance  by  the  other  method  of 
Sl3 

performance."' 

Buying  In 

Periodic  re-evaluation  is  also  one  of  the  keystones  of  the  check  on  the 

contractor  "buy-in''.  Such  practices  also  affect  the  comparability  of  the  costs  of 

performance  since  a  successful  bidder  would  be  submitting  a  bid  below  actual  cost 
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in  order  to  obtain  some  future  advantage. 

Circular  No.  A-76  attempts  to  lessen  the  possibility  of  buy-ins  by  strongly 
suggesting  use  of  prepriced  options  or  renewal  options  for  the  out-years.  The  use 
of  options  has  some  advantages  over  recompctition.  They  allow  continuity  of 
operation,  the  possibility  of  lower  contract  prices  for  contracts  requiring  con¬ 
tractor  investment  in  equipment  or  facilities,  and  reduced  turbulence  and  ais- 
pution.'^"’  An  additional  advantage  is  the  reduction  of  cost  through  avoidance  of  a 
formal  solicitation  of  bids  and  preparation  of  an  in-house  estimate,  where  that 
would  be  appropriate. 
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Options  or  recompetition  lessen  the  likelihood  of  a  buy-in  substantially,  but 

they  cannot  eliminate  the  possibility.  In  a  recent  case  considered  as  a  bid  protest 

by  the  Comptroller  General  of  the  United  States  the  protester,  RCA  Service 

Company,  admitted  it  was  attempting  to  buy-in  for  its  own  reasons.  The  Army  had 

issued  a  Request  for  Proposals  (RFP)  to  determine  whether  to  contract  for  base 

operations  support  services  at  Fort  Gordon.  As  part  of  its  "best  and  final"  offer 

RCA  submitted  a  cost  ceiling  proposal  which  reduced  its  offered  price  for  the  base 
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period  to  an  amount  less  than  its  estimated  cost  of  performance. 

The  reason  for  the  protest  after  award  had  nothing  to  do  with  the  make-or- 

buy  decision:  however,  the  protester  was  arguing  that  its  proposal  was  wrongly 

rejected  without  consideration.  Its  rationale  was  that  the  admitted  loss  situation 

would  provide  a  greater  incentive  to  perform  effectively  because-  it  would  want  to 
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secure  future  contracts  to  recoup  its  initial  "investment". 

The  Circular  provides  additional  incentive  for  buying-in  on  functions 
currently  being  performed  by  Government  employees.  It  includes  an  admitted  bias 

O|0 

for  maintaining  the  status  quo.  For  existing  Government  commercial  or 
industrial  activities  Circular  No.  A-76  requires  a  cost-savings  differential  of  at 
least  10%  of  the  estimated  Government  personnel  costs  for  the  period  of  the 
comparative  analysis.  However,  once  that  barrier  is  broken  the  bias  shifts  to  favor 
continuation  of  contracted  operations.  Reversion  to  in-house  performance  requires 
a  savings  factor  of  10%  of  Government  personnel  costs,  plus  25%  of  the  cost  of 
ownership  of  equipment  and  facilities.  '  While  the  25%  may  not  be  significant  for 
many  service  activities,  the  standard  cost  factors  totalling  26%  essentially  take  its 
place  for  labor  intensive  operations.'^ 


CHAPTER  FIVE 


REVIEWS  AND  APPEALS 


This  Circular  provides  administrative  direction  to  heads  of  agencies 
and  does  not  establish,  and  shall  not  be  construed  to  create,  any 
substantive  or  procedural  basis  for  any  person  to  challenge  any 
agency  action  or  inaction  on  the  basis  that  such  action  was  not  in 
accordance  with.  J his  Circular,  except  as  specifically  set  forth  in 
Section  11  below.  ' 


Independent  Agency  R e views  - 
The  "A udit"  Fu notion 

One  objective  of  the  implementation  program  under  the  revised  OMM 

Circular  No.  A-7G  was  to  bring  the  entire  Go\ eminent  make-or  buy  decision- 

making  process  "into  the  sunshine."  The  purpose  of  this  public  aware  u  ’ss  was  to 

foster  consistency,  predictability  and  equity  for  affected  workers,  agencies  and 

contractors.  All  pertinent  information  is  to  be  made  available  for  public  scrutiny 

by  a  simple  written  request.  This  includes  information  on  which  activities  arc  to 
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be  reviewed  and  the  schedule  for  review. 

The  availability  of  information  to  interested  parties  is  only  one  part  of  the 
Circular’s  equation  to  assure  fairness  and  conformity  to  the  established  policy  and 
procedures.  While  implementation  is  the  responsibility  of  the  respective  executive 
agencies,  the  Circular  has  reduced  the  amount  of  agency  discretion  by  providing 
detailed  guidelines  and  procedures.  However,  compliance  enforcement  is  still  an 
internal  administrative  function  of  the  agencies. 

Enforcement  actions  under  the  Circular  involve  two  levels.  One  of  these  is 
automatic,  and  the  second  is  triggered  by  a  formal  request  for  review.  The 
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V 

/ 
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automatic  review  procedure  is  part  of  the  cost  comparison  process  under  t he  Cost 
Comparison  Handbook.  The  Handbook  requires  that  the  completed  Cost  Compar¬ 
ison  Form  be  submitted  to  a  "qualified  activity  independent  of  the  cost  analysis 

preparation"  to  ensure  that  the  Government's  estimated  costs  have  been  prepared 
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in  accordance  with  the  provisions  of  the  Handbook  and  the  Circular. 

This  requirement  for  an  independent  intra-agency  review  is  loosely 

referred  to  as  an  audit.  However,  informal  guidance  provided  by  OFPP 
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indicated  that  an  actual  accounting  audit  was  not  contemplated  or  required. 
Apparently  the  intended  purpose  of  this  review  is  to  assure  that  the  in-house 
estimate  was  prepared  in  the  manner  specified  by  the  Handbook,  and  not  to  verify 
the  accuracy  of  the  dollar  figures  entered  on  the  form. 


The  Handbook  provides  that  "minor  discrepancies"  may  be  disregarded  in 

the  review.  On  the  other  hand,  "significant  discrepancies"  arc  to  be  reported  to 

the  party  responsible  for  preparing  the  cost  comparison.  The  independent  reviewer 

indicates  what  impact  the  discrepancy  has  on  the  cost  study  or  recommends  that 
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the  preparer  correct  the  discrepancy  and  resubmit  its  estimate. 

The  leverage  for  enforcement  is  rejection  of  an  uncorrccted  in-house 
estimate.  If  the  solicitation  pertains  to  a  "new  start"  and  the  estimate  cannot  be 


corrected  in  a  timely  manner,  the  in-house  figure  is  to  be  rejected  and  the 

contract  awarded.  Conversely,  if  the  solicitation  applies  to  an  activity  being 

performed  in-house,  and  the  estimate  cannot  be  corrected  within  the  time 

specified  for  acceptance,  the  solicitation  may  be  cancelled  and  the  comparison 
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rescheduled  for  a  later  date. 


Two  points  are  noteworthy  with  regard  to  this  process.  First,  the  agency's 
preparer  of  the  in-house  estimate  lias  no  incentive  to  intentionally  fail  to  follow 
the  estimating  procedures  outlined  in  the  Handbook.  The  Government  is  t he  only 
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one  who  stands  to  lo.se  under  the  rejection  guidelines.'  In  addition,  for 
solicitations  involving  currant  in-house  nativities,  rcsoli  dial  inn  essentially  is  a 
second  chance  for  commercial  businesses  only.  The  "cat  is  out  of  the  bag"  for  the 
in-house  estimate.  Private  bidders  have  all  the  information  necessary  to  undercut 
the  Government  "bid"  and  force  conversion  to  contract  performance. 

The  second  point  alleviates  some  of  the  potential  sting  of  this  enforcement 
process.  The  Handbook's  reference  to  cancellation  and  rcsolicitation  is  not 
directive.  It  is  within  the  agency's  discretion  to  cancel  the  solicitation  and 
perform  the  work  in-house.  Certainly,  such  a  decision  should  be  reserved  for 
situations  in  which  rcsolicitation  would  not  be  in  the  best  interests  of  the 
Government,  weighing  the  seriousness  of  the  discrepancy  in  the  in  -hom  e  estimate 
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against  the  potential  ui.Hinmss  of  I'feoompetilion.'  ' 

Agency  A |  pw.IsJVv  cod.i: 0 

The  eoinpn  hensive  review  leading  to  revision  of  O.Mli  Circular  A-7G 

included  as  one  of  its  objectives  the  creation  of  a  system  to  assure  fairness  to  all 
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parties  without  creating  a  quagmire  of  restraints  and  delays  for  the  agencies. 

One  of  the  proposed  provisions  was  a  procedure  for  appeal  of  agency  decisions 

under  the  Circular.  A  number  of  possibilities  wore  considered  including  review  by 

OiMB  or  OFPP.  That  was  opposed  by  the  agencies,  as  was  extension  of  the 
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Comptroller  General  s  bid  protest  procedure  to  contracting-out  decisions.  The 
final  result  was  creation  of  a  right  to  an  independent,  objective,  administrative 
review  within  the  affected  agency.  The  Circular  establishes  the  basic  right  of 
appeal,  but  specific  procedures  arc  to  be  established  by  the  agencies'  implementing 
directives."^ 

Under  the  Circular,  these  agency-level  appeals  may  be  initiated  by  any 
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party  "directly  affected"  by  any  "determination  made  under  this  Circular." 


(j  8 


While  these  are  denominated  as  appeals  it  essentially  is  another  informal,  admin¬ 
istrative  review;  however,  its  scope  exceeds  that  of  the  audit  review  conducted 
following  bid  opening.  The  determinations  subject  to  review  are  not  specificcd.  It 
may  be  inferred  that  it  includes  both  the  initial  determination  whether  to  contract 

or  perform  work  in-hou.se  and  those  preliminary  determinations  which  are  part  of 
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the  decision-making  process. 

The  critical  question  in  this  area  is  how  far  back  in  the  decision-making 
process  does  t lie  right  to  appeal  extend.  Arguably,  once  an  activity  has  been 
inventoried  as  a  commercial  or  industrial  activity  to  which  the  Circular  applies,  all 


determinations  mode  in  accordance  with  the  Circular  or  the  agencies  implementing 
directives  arc  subject  to  review."1  This  would  include  the  determination  whether 


an  activity  satisfied  the  policy  exceptions  for  either  no  satisfactory  commercial 


source  available  or  for  national  defense. 


It  is  clearly  applicable  to  whether  the 


exception  for  higher  cost  is  satisfied  on  (he  basis  of  u  completed  cost  compar¬ 


ison. 
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In  addition  to  justifying  the  existence  of  a  non-cost  exception  allowing 
in-house  performance,  the  agency  makes  determinations  whether  an  activity  should 
be  contracted  without  a  cost  comparison.  These  include  whether  the  estimated 
annual  operating  costs  are  less  than  $100,000  and,  if  so,  whether  inadequate 
competition  or  other  factors  might  cause  commercial  prices  to  be  unreasonable.339 
It  includes  tbe  determination  whether  it  is  likely  that  work  eon  be  performed 
in-house  at  a  cost  that  is  less  than  contract  performance  by  the  requisite  cost 
differential.3^9  It  also  includes  a  determination  that  in-house  performance  is  not 
feasible.  It  would  seem  these  arc  all  determinations  mode  "under  the  Circular" 


and  subject  to  appeal. 


The  right  of  appeal  is  clearly  applicable  to  the  ultimate  decision  whether 
to  contract  or  to  perform  a  function  in-house  which  reflects  the  outcome  of  a  cost 
comparison  study.  The  Circular  also  provides  that  review  extends  to  the 
"rationale"  upon  which  the  decision  was  based. The  rationale  for  saying  that 
one  method  of  performance  is  more  economical  than  ‘he  oilier  is  the  outcome  of 
the  cost  comparison.  However,  that  outcome  results  from  following  the  series  of 
steps  outlined  in  the  Cost  Comparison  Handbook.  For  that  reason,  an  affected 
party  can  seek  agency  review  of  compliance  with  the  guidelines  for  the  cost 

comparison  process,  from  preparation  of  an  adequate  SOW  and  in-house  estimate 
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to  proper  application  of  the  standard  cost  factors.' 

The  Circular  does  place  limits  on  the  right  of  appeal.  It  states  that  the 

procedure  may  be  used  only  to  resolve  questions  of  the  determination  between 

contract  and  in-houso  performance.  In  other  words,  it  docs  not  apply  to  questions 

concerning  award  of  a  contract  to  one  bidder  or  offeror  in  preference  to  another 

3  • 1 4 

private  business  which  submitted  a  bid  or  proposal. 

A  "directly  affected  party"  may  initiate  an  appeal  by  filing  a  written 

request  raising  a  specific  objection  or  objections  concerning  an  appropriate 
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matter.  Affected  parlies  include  federal  employees  and  their  representative 

organizations,  contractors  and  potential  contractors,  and  contract  employees  and 
their  representatives.'*^  The  Circular  requires  an  "expeditious  determination, 
within  30  days."  The  determination  must  be  made  by  an  official  at  the  same  or 
higher  level  than  the  official  who  approved  the  original  decision.  That  may  be  the 
immediate  superior  of  the  approving  authority;  however,  to  assure  an  independent 
review  it  may  be  the  immediate  superior  of  the  highest  level  official  actually 

participating  in  the  decision-making  process.  The  decision  on  the  appeal  is  final 
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within  the  agency. 
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GAO  Hid  Protect  Procedure 

The  General  Accounting  Office  (GAO)  bid  protest  procedure  is  a  third,  and 
extra-agency  mechanism  to  obtain  review  of  an  executive  agency’s  determination 
whether  to  perform  work  in-house  or  by  contract.  Classically,  GAO  bid  protests 

involve  disputes  over  the  proper  bidder  or  offeror  to  receive  award  of  an  agency 
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contract.  However,  the  possibility  exists  that  a  protest  under  this  procedure 
could  involve  disputes  concerning  the  Government's  makc-er-buy  decision,  since 
the  Circular  places  the  agency  activity  in  the  role  of  a  "bidder"  under  the  firm  bid 
solicitation  procedure. 

There  are  many  similarities  between  the  bid  protest  procedures  and  the 
infra-agency  appeals  process.  Both  are  initiated  by  written  requests  for  review, 
made  by  ''interested"  or  "affected"  parties,  and  both  require  immediate  filing  of 

.  ^  t-  n 

requests  m  order  to  be  considered  timely.*  *  Also,  the  potential  remedies  available 

are  essentially  the  same  for  the  appeals  procedure  and  bid  protests  before 
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award. 


Perhaps  the  greatest  differences  arc  those  involving  the  substantive  scope 

of  the  review,  and  the  effect  of  filing  on  impending  agency  action.  There  also  is 

some  difference  in  the  definitions  of  "interested  parties,”  under  GAO  procedures, 

and  "affected  parties"  under  agency  appeals. 

Under  the  detailed  bid  protest  procedures  promulgated  by  GAO  an 

"interested  parly"  is  an  actual  or  eligible  bidder,  a  prospective  subcontractor  or 

supplier,  an  industry  association  or  a  labor  union,  certain  federal  agencies,  a 

defaulted  contractor,  on  ineligible  bidder  protesting  the  eligibility  of  an  actual 

352 

bidder,  and  a  Congressman  or  Senator.  It  docs  not  include  a  parly  whose  only 

interest  is  as  an  expert  on  procurement,  a  concerned  cili/.cn  or  a  prospective 
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employee  of  a  bidder. 


,<.*  exclusion  of  prospective  employ. a  s  which  sets  off  the  bid  protect 
•y  appeals  procedure.  The  Circular  emphasizes  that  the  appeals 
tended  to  protect  the  rights  of  "all  affected  parties."  These  include 

ial  contract  employees  and  their  representatives,  but  also  federal 
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their  representative  organizations. 

is  also  a  distinction  made  between  the  matters  considered  by  the 

ore 

road  range  of  determinations  subject  to  the  appeals  process.  Did 
unction  within  the  settlement  authority  of  GAO  over  the  accounts 
c  agency.  Tor  this  reason,  it  will  consider  only  those  protests 


•  pricty  of  award  of  a  contract  under  laws  or  regulations  having  the 
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o  General  Accounting  Office  receives  a  bid  protest  there  arc 

iits  placed  on  the  agency's  award  of  the  affected  contract.  While 

Officer  may  proceed  with  award  while  a  protest  is  pending  before 

General,  procurement  regulations  require  that  he  (a)  document  the 

th  a  justification  for  award;  (b)  obtain  approval  for  award  by  an 

■ini  at  a  higher  level;  and  (c)  give  the  Comptroller  General  notice 
3  r>  8 

make  award.'  '  Under  the  Circular’s  appeals  procedure  the  agency 
t  expedition  ly  on  the  appeal;  however,  every  effort  is  to  be  made 
d  of  the  contract. 


y  years  the  dcei  ions  of  the  Comptroller  General  have  held  that 


.  A-7G  and  its  predecessors  were  expressions  of  Executive  branch 
not  establish  legal  rights  and  responsibilities  and  which  were  not 
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within  the  decision  functions  of  tlie  General  Accountin';  Office.'  ’Hay  held  th  it 
it  was  not  a  regulation  in  the  sense  that  failure  of  an  agency  to  comply  may  affect 
the  validity  of  the  procurement.^*  In  addition,  the  decisions  held  that  even  upon, 
the  basis  of  an  admittedly  erroneous  cost  analysis,  the  GAO  could  provide  no 
remedy.'*^ 

In  1979  the  GAO  changed  its  position  with  respect  to  agency  makc-or-buy 

decisions.  The  Comptroller  General’s  decision  in  the  matter  of  Crown  Laundry  and 

Dry  Cleaners,  Inc.  (Crown  Laundry)  indicated  a  willingness  to  consider  bid  protests 

3  G  3 

concerning  the  propriety  of  certain  decisions  made  under  Circular  No.  A-76. 
Even  though  the  agency  was  following  the  guidelines  established  bv  the  earlier 
versions  of  the  Circular,  that  decision  is  a  landmark  for  current  treat ir.ent  of  1 1 :  ■  - c 
matters. 

The  Air  Force  had  solicited  firm  bids  from  potential  contractors  to 

perform  laundry  and  dry  cleaning  services  at  K cosier  Air  Force  Base,  Mississippi. 

The  Invitation  for  Bids  (IF  13)  advised  that  bids  would  be  subject  to  a  cost 

comparison  with  the  Air  Force  in-house  estimate,  and  that  the  solicitation  would 

be  cancelled  if  the  lowest  bid  was  more  than  the  Government  estimate.  Crown 

Laundry  submitted  the  only  bid,  which  exceeded  the  amount  of  the  in-house  cost 

figure,  and  the  Air  Force  cancelled  the  solicitation.  Crown  Laundry  protested  to 

GAO  that  the  cost  comparison  had  been  improperly  conducted  because  of  errors  in 

fringe  benefits  rates  provided  in  the  solicitation.  There  was  no  dispute  among  the 
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parties  that  the  stated  rates  were  erroneously  high. 

In  the  decision  in  Crown  Laundry,  the  Comptroller  General  distinguished  its 
earlier  decisions.  It  noted  that  generally  the  Comptroller  General  regards  a 
dispute  over  an  agency  decision  to  perform  work  in-house  rather  than  by  contract 
as  involving  a  policy  matter  to  be  resolved  within  the  Executive  branch,  citing 


rs 


(Jenornl  Telephone  Co;n;>::nv_of  California,  H  189 IMO,  .July  G,  1978,  78-2  (711)  9. 

However,  it  went  on  to  hold  that  an  agency's  utilization  of  the  procurement  system 

to  aid  in  its  decision-making  is  detrimental  to  the  system  if,  after  the  agency 

induces  the  submission  of  bids,  there  is  a  faulty  or  misleading  cost  comparison 

3G5 

which  materially  affects  1  lie  decision  as  to  whether  a  contract  will  be  awarded. 

Tnc  effect  of  this  statement  was  not  immediately  clear.  The  opinion  in 
Crown  Laundry  did  not  consider  t he  merits  of  the  bid  protest.  The  case  was 
dismissed  without  decision  on  the  basis  of  timeliness.  The  protester  had  received  a 
copy  of  the  Government's  in-house  cost  estimate  over  two  months  before  the 
protest  was  filed.  Surprisingly,  despite  the  potential  impact  of  the  dictum  on 
consideration  of  protests  involving  faulty  cost  studios  and  the  admi  -si.  <-J  one;  by 


the  agency,  the  protest  was  not  determined  to  be  appropriate  for  rev:: 


significant  ismio  exception  to  the  timeliness  rules.''’ 


The  next  bid  protest  dealing  with  the  subject  of  O.M11  Circular  No.  A -7(3 

o  rj 

was  St.  Joseph  Telephone  {■:  Telegraph  Company  (St.  Joseph).  That  opinion  was 

issued  just  two  weeks  after  Crown  Laundry,  but,  unlike  Crown  Laundry,  St.  Joseph 

involved  interpretation  of  the  1979  revised  Circular. 

The  St.  Joseph  protest  resulted  from  a  solicitation  for  the  purchase  of  a 

telephone  system.  The  protester  was  excluded  from  bidding  since  its  business  was 

leasing  and  maintaining  such  equipment.  In  this  case  the  Corps  of  Engineers 

intended  to  perform  t lie  operation  and  maintenance  functions  with  in-house 

368 

personnel  without  a  cost  comparison  study. 

The  basis  of  the.  protest  was  that  the  solicitation  was  unduly  restrictive  of 

competition  and  1  hat  it  violated  the  policy  established  by  OMB  Circular  No.  A-76. 

With  respect  to  the  alleged  violation  of  the  policy  of  the  Circular,  the  Corps 

argued  that  the  activity  came  within  the  exclusion  for  "governmental 


functions. 
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The  opinion  of  tli.‘  Comptroller  General  refused  to  deal  with  tl»o  arguments 

made  ! >y  the  protester  concerning  Circular  No.  A-76.  It  reiterated  the  earlier 

position  that  determinations  made  under  the  Circular,  such  as  to  operate  and 

maintain  equipment  with  Covernmont  personnel,  "are  matters  of  Executive  policy 

0  V  0 

which  are  outside  the  scope  of  the  bid  protest  decision-making  process."^ 

The  distinction  between  the  position  taken  in  Crown  Laundry  and  that 

taken  in  St.  Joseph  turns  on  the  use  of  the  procurement  process  in  Crown  Laundry. 

In  Crown  Laundry  the  Air  Force  solicited  bids  with  award  contingent  on  the 

outcome  of  t lie  cost  comparison  study.  The  rationale  for  the  GAO  position  was 

that  the  Government  implicitly  promised  to  fairly  consider  the  bids,  with  respect 

to  other  bids  and  v:>fh  roywet  to  ti  e  Government's  in  -!v:-  e  cost  1  imato.'^  *  lb  o 

of  a  ''faulty  or  nii.T.md'u  :  e<  .  t  comparison”  ns  the  lv  is  for  c.-.-ict  V-.l5o»  of  the 

solicitation  in  favor  of  Govu  huier.t  operation  was  vie  r, ed  as  ''delriniuilul  to  the 

o  V  2 

(procurement)  sy.sk  m.';t 


In  St.  Joseph  there  was  no  cost  comparison.  The  Corps  of  Mutineers 
solicited  bids  for  a  typical  supply  contract.  There  was  no  apparent  consideration  of 
in-house  production;  however,  it  might  be  assumed  Government  production  would 
not  have  been  feasible.  Likewise,  there  was  no  solicitation  of  bids  for  the 
necessary  operation  and  maintenance  of  the  purchased  equipment.  The  agency 
stated  that  it  would  rely  on  the  exclusion  of  governmental  functions  ns  the  basis 
for  in-house  performance  without  a  cost  comparison.  In  essence,  that  was  the 
determination  which  Si.  Joseph  was  protesting,  and  the  GAO  flatly  n  fused  to 
consider  such  matters  when  not  connected  with  the  procurement  process/ 

Another  bid  protest  decision  issued  in  November,  1979,  considered  (he 
questions  of  what  procedures  were  required  for  cost  comparisons  made  by  agencies 
within  the  Department  of  Defense,  and  the  burden  of  proof  for  demonstrath'g 


I  '! 

compliance  or  noueompli  :i)<  e  with  those  proc. ■> ’or.'  ■.  'I  ho  pi  olcst  was  filed  by 
Am  ex  Sy  Terns,  Inc.  (Amex).^  ^  hike  the  earlier  |  .retests  it  involved  :•  decision  !.y 
t he  Government  agency  to  perform  a  commercial  or  industrial  activity  with 
Government  personnel.  The  firm-bid  solicitation  .advised  that  the  decision  to 
award  a  contract  would  be  determined  by  the  results  of  a  cost  comparison  study  to 
be  made.'*  ‘  0 

The  study  was  conducted  according  to  guidelines  established  b\  the  19(37 
version  of  the  Circular  and  in  effect  prior  to  June  30,  1976,  as  required  by  section 
814  of  the  Department  of  Defense  Appropriation  Authorization  Act,  1979  ( 

The  Act  required  that  any  cost  comparison  conducted  prior  to  September  30,  1070, 
he  m  in  accord  ■  we  with  be  19'.  procedure:,  in  tV  .  <-  <\  «!  •••  cv-t  p.s’v  v. ; 
eom’is-t- al  is  :or  to  .1  •  r  107 3,  hut  the  contract  v.  ::s  to  go: : us  s.m  <  ■  :> 

Oru...  ..  r  ] ,  1  ■ ! . .  ,  a  ■  i ei’  ire  c:u ’  o i  t  s  1  .  i .  c  a  1  y i :  e .  v *  s  ■  a  i  ■,*  rim  . .  e  t . 

The  proii  *U-r  arpur.d  that  do  jeer -r dares  of  the  Circus:'*  Co* l  Compar¬ 
ison  Handbook  should  apply.  The  argument  made  by  Amex  was  that  it  v...s 
prejudiced  because  the  use  of  thr  pre  1976  prom  den  s  resulted  in  the  comps:  ison  of 
essentially  dissimilar  services.  Without  actually  stating  whether  the  Air  Force  was 
correct  in  applying  the  procedures  called  for  by  the  Act,  the  protest  was  denied  on 
the  basis  of  the  protester's  inability  to  present  information  and  evidence  to 

O  r»  n 

substantiate  its  claim  tint  the  cost  comparison  was  erroneous.  1  1 

The  decision  clearly  demonstrated  that  the  protester  has  the  burden  to 

demonstrate  that  the  cost  comparison  was  "either  faulty  or  nisi..  ..ding"  mu'  that 

the  agency's  actions  were  "deti  inumtel  to  the  integrity  of  the  prociremont 

system."  While  it  was  not  clearly  stated,  the  decision  i.ppmenlly  applied  the 

"reasonable  basis"  standard  of  review  in  upholding  the  propriety  of  the  agency’s 
378 

actions. 
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The  exact  extent  to  which  GAO  would  go  to  review  contracting-out 
decisions  was  not  disclosed  until  February,  1980.  Two  separate  locals  of  the 
American  Federation  of  Government  Employees  (ATGE)  protested  an  Air  Force 
decision  to  contract  for  certain  laboratory  functions  at  McClellan  and  Robins  Air 
Force  Bases. The  threshold  question  addressed  by  the  Comptroller  General's 
decision  was  whether  the  protest  by  these  union  locals  was  within  the  scope  of  the 
exception  drawn  by  Crown  Laundry. 

In  dismissing  the  protest  without  considering  its  merits  the  Comptroller 

3  S  0 

General  was  formulating  both  a  rule  of  "standing"  and  of  "justiciability."  "  The 
decision  indicates  that  the  exception  to  the  longstanding  refusal  to  consider 
protests  concerning  the  propriety  of  an  agency’s  mr.ke-cr-buy  decision  was  a 
narrow  one.  it  wa*  interned  to  protect  parties  th  t  hoc  submitted  bids  freer,  the 
arbitrary  rejection  cf  their  bid.-.  For  the i  reason,  the  exception  pro\ iding  for 
review  docs  not  extend  to  nonbidders.0''1  Since  the  unions  were  not  bidders,  the 
exception  recognized  in  Crown  Laundry  did  not  apply. 

The  effect  of  the  AI'GE  opinion  is  to  foreclose  the  GAO  bid  protest  route 
to  all  "affected  parties"  under  the  appeals  process  except  "contractors  and 
potential  contractors".  However,  it  does  not  stand  for  the  proposition  that  unions 
necessarily  arc  not  "interested  parties"  under  the  bid  protest  procedures  of  the 
GAO.  It  simply  means  that  the  GAO  will  not  consider  bid  protests  concerning  the 
propriety  of  an  agency’s  decision  to  either  perform  work  in-house  with  Government 
personnel  or  contract  for  performance  of  the  work,  except  those  protests  filed  by 
an  actual  bidder  alleging  that  the  agency  had  conducted  a  cost  comparison  which 
did  not  conform  to  the  terms  of  the  solicitation  inducing  the  submission  of  bids. 

Such  reviews  are  deemed  necessary  to  preserve  the  integrity  of  the  procurement 

.  t,2 

system. 


Judicial  Review 


The  final  avenue  for  review  of  administrative  determinations  which  are 

part  of  an  agency's  make-or-buy  decision  is  court  action.  Prior  to  1970  the  federal 

courts  held  that  unsuccessful  bidders  had  no  standing  to  protest  a  Government 

00  0 

contract  award  in  court.'  °  The  1970  decision  by  the  Court  of  Appeals  for  the 
District  of  Columbia  in  Scamvoll  Laboratories.  Ine.  v.  Shaffer,  424  F.2d  859  (D.C. 
Cir.  1970)  held  that  an  unsuccessful  bidder  could  have  the  propriety  of  the  rejection 
of  his  bid  considered  by  the  courts."  Under  the  Seanwell  doctrine  District  Courts 

oo: 

have  granted  temporary  and  permanent  injunctions  against  award  of  contracts,  ^ 

held  that  determinations  made  as  part  of  an  award  were  erroneous  as  a  matter  of 
38G 

law,  and  directed  award  to  a  firm  other  than  the  one  proposed  by  the 
'> '  - 

contracting  agwwyg'-  ' 

Relation- hip  between  GAO  and  the  Courts 
The  overlapping  of  mo  adminis iraiive  process  for  relief  from  GAO  and  the 
judicial  remedies  under  Seanwell  have  crested  some  problems  and  uncertainty  for 
complaining  parties.  As  between  GAO  and  the  courts,  GAO  will  not  consider  a 
protest  where  the  same  issues  are  before  a  court  of  competent  jurisdiction,  unless 
the  court  has  issued  a  temporary  restraining  order  or  preliminary  injunction  to  stay 
procurement  action  pending  decision  by  the  Comptroller  General,  or  the  court 

otherwise  indicates  its  interest  in  obtaining  the  Comptroller  General's  views  on  the 

.  .  ,  4 ,  388 

protested  matter. 

On  the  other  hand,  if  the  Comptroller  General  has  already  decided  the  case 
and  the  contracting  agency  action  is  consistent  with  that  decision,  federal  courts 
ore  likely  to  refuse  to  issue  injunctive  relief  unless  the  protester  can  demonstrate 

o  p  q 

that  the  Comptroller  General's  decision  was  arbitrary  or  capricious.0  v  Overall, 
the  federal  courts  have  demonstrated  a  great  reluctance  to  grant  any  permanent 


78 


relief  i!nk.-\s  the  procurement  is  .shown  to  ho.  without  rational  basis,  or  in  violation 

of  statutory  boundaries.390  It  has  been  said  that  the  protester  must  show  a 

391 

"flagrant  disregard  for  the  regularity  of  contracting  procedures''  instead  of 

392 

"sloppy  if  not  irregular"  procurement  practices. 

Justiciability 

In  tire  area  of  procurement  decisions  under  the  policy  and  guidelines  of 
OMB  Circular  No.  A-76  and  its  predecessors,  there  is  little  history  of  judicial 

o  q  o 

involvement  under  the  Administrative  Procedure  Act  (APA)  as  applied  in  the 

Seam  veil  decision.  The  APA  provides  judicial  review  to  any  person  adversely 

affected  by  Government  agency  action.  One  exception  to  this  provision  prohibits 

394 

review  if  "agency  act  inn  is  commit!'  d  to  agency  dPa-relion  by  law,"'  ' 

This  exci  ptioa  precluding  review  was  applied  to  a  protest  of  an  age  ncy 
decision  to  contract  work  at  the  military  ocean  terminal  in  Oayouno,  New 
Jersey.  *■ *  The  job  of  processing  cargo  had  been  performed  by  contractor 

personnel  in  conjunction  with  Government  Civil  Service  personnel.  Following  a 
cost  companion  study  under  the  1967  revision  of  the  Circular  it  was  determined 
that  performance  by  contractor  personnel  would  result  in  a  substantial  cost 
savings.  The  decision  to  convert  the  entire  operation  to  contract  was  protested  by 
the  affected  Government  employees  and  their  union. 

In  affirming  the  action  of  the  United  States  District  Court  dismissing  (lie 
class  action  suit  for  lack  of  subject  matter  jurisdiction,  the  Court  of  Appeals  for 
the  Third  Circuit  held  that  the  Administrative  Procedure  Act  did  not  afford  the 


plaintiffs  a  judicial  forum  to  contest  studies  and  evaluations  that  formed  the  basis 

o  on 

for  the  agency's  decision.  1  The  rationale  for  the  holding  was  that  the  agency's 


decision  was  "committed  to  agency  discretion  by  law"  within  the  meaning  of  the 

397 

APA  and  thus  was  not  subject  to  judicial  review. 


V 
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The  opinion  indicated  that  the  existence  of  broad  discretionary  power  in  an 

agency  suggests  that  the  challenged  decision  was  the  product  of  political,  military, 

economie  or  managerial  choices  that  were  not  susceptible  to  judicial  review.  It 

also  noted  that  courts  have  been  particularly  inclined  to  regard  as  unrcvicwable 

those  aspects  of  agency  decision  that  involve  a  considerable  degree  of  expertise  or 

398 

experience,  or  that  are  based  on  economic  projections  and  cost  analyses. 

Considering  the  provisions  of  5  U.S.C.  S305  and  Circular  No.  A-76  the 
court  concluded  that  it  was  never  intended  that  the  plaintiffs  be  given  a  judicial 
forum  to  challenge  the  studies  and  evaluations  forming  the  basis  for  the  agency's 
decision.  It  found  that  the  managerial  decision  and  the  studies  leading  to  it 
involved  "questions  of  judgment  requiring  cl  ore  analysis  and  nice  choices."  The 
statutory  and  regulatory  provisions  did  not  provide  any  rules  or  specifications  that 

would  permit  a  court  to  adjudicate  disagreements  with  the-  formulas,  factors  and 

a  o  q 

cost  projections  used  by  the  agency." 


The  statutory  scheme  examined  in  the  opinion  was  the  grant  of  legislative 
authority  to  executive  agencies  to  prescribe  regulations  to  cover  "matters  per¬ 
taining  to  the  employment,  direction,  and  general  administration  of  per¬ 
sonnel  .  .  .  The  respective  agencies  ore  charged  with  responsibility  of  reviewing 
activities  systematically  to  determine  the  degree  of  efficiency  and  economy  in  the 
operation  of  those  activities. This  analysis  of  the  statute  is  equally  pertinent 
today,  since  there  has  been  no  significant  change  in  these  provisions. 

Turning  to  the  Circular,  it  noted  the  absence  of  a  specific  standard  or 
guideline  for  deciding  whether  savings  were  sufficient  to  justify  a  continuation  of 
existing  Government  commercial  or  industrial  activities.  The  Army  regulation 
included  factors  that  were  required  to  be  considered  in  the  decision-making  process 
and  specified  cost  elements,  but  the  Court  found  the  regulation  spoke  only  in 
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general  terms  and  also  contained  "no  precise  standard"  against  which  to  measure 
401 

the  various  options. 

The  Court  placed  gTeat  significance  on  the  policy  statement  favoring 

private  enterprise  and  making  in-house  operation  the  exception.  It  also  considered 

the  fact  that  the  Army  was  implicitly  permitted  to  consider  "non-quantifiable  and 

non-cost-related  factors  in  deciding  against  continued  in-house  performance."  For 

those  reasons  it  held  that  neither  the  Circular  nor  the  Army  regulation  provided 

sufficiently  precise  "rules  or  specifications  that  would  permit  a  court  to  adjudicate 

plaintiffs'  disagreements  with  the  formulas,  factors,  and  cost  projections  relied 

upon  by  the  Army."  The  Court  concluded  that  ".  .  .  the  type  of  decision  made  by 

the  Army  here  is  necessarily  a  matter  of  judgment  and  managerial  discretion,  arid 

is  by  and  large  an  inappropriate  subject  for  judicial  review."  Therefore,  it  refused 

to  review  the  accuracy  of  the  cost-analysis  studies  made  by  the  Army  in  this 
402 

case. 

The  Third  Circuit  decision  in  Local  2855,  AFGE,  considered  the  provisions 
of  the  Circular  as  they  existed  in  1975,  the  time  of  the  cost  study  and  solicitation. 
The  1979  revision  affected  many  of  the  provisions  upon  which  the  court  relied  to 
demonstrate  that  the  fundamental  decisions  under  the  Circular  were  committed  to 
agency  discretion.  For  example,  the  court  had  emphasized  that  the  Circular  did 
not  contain  any  specific  standards  for  deciding  whether  savings  were  sufficient  to 
justify  continuing  an  in-house  Government  activity. The  current  Circular  and 
Cost  Comparison  Handbook  provide  more  detailed  guidance  on  procedures  to  be 
used  in  making  cost  comparison  studies.  As  yet  there  has  not  been  a  judicial 
decision  considering  the  effect  of  these  changes;  however,  a  critical  analysis  of  the 
more  significant  changes  would  scern  to  indicate  that  the  court  would  come  to  the 
same  conclusion  that  Government  make-or-buy  decisions  under  OIUB  Circular  Ho. 


A-76  are  non-rcviewablc. 


The  1979  revision  essentially  begins  with  a  .statement  that  judicial  review  is 
not  intended  as  an  appropriate  method  of  relief.  It  provides: 


This  Circular  provides  administrative  direction  to  heads  of  agency 
and  docs  not  establish,  and  shall  not  be  construed  to  create,  any 
substantive  or  procedural  basis  for  any  person  to  challenge  any 
agency  action  or  inaction  on  the  basis  that  such  action  was  not  in 
accordance  with  this  Circular,  execq^  as  specifically  set  forth  in  (the 
procedure  for  intra-agency  appeals). 


Notwithstanding  this  language,  the  Circular  provides  that  no  executive 

agency  will  engage  in  or  contract  for  commercial  or  industrial  activities  except  in 

accordance  with  the  provision  of  the  Circular,  or  as  otherwise  provided  by  law,'*1'5 

A  decision  for  in-house  performance  based  on  economy  must  be  supporl ed  by  a 

comps;  alive  cost  analysis  prepared  in  accordance  with  the  Circular  and  the 

details. d  Cost  Comparison  Handbook.'  "  In  this  regard,  it  provides  that  an  existing 

in-house  activity  will  not  be  converted  to  contract  performance  on  the  basis  of 

economy  unless  it  will  result  in  savings  of  at  least  IOCS  of  the  estimated 

•107 

Government  personnel  costs  for  the  period  of  the  comparative  analysis. 
Likewise,  a  "new  start"  will  not  be  approved  on  the  basis  of  economy  unless  it  will 
result  in  savings  of  ml  least  10%  of  Government  personnel  costs,  plus  25?6  of  the 
cost  of  ownership  of  equipment  and  facilities,  for  the  period  of  the  comparative 
analysis. The  Circular  also  specifies  cost  factors  to  be  used  to  calculate  the 
cost  of  Government  operation  on  the  one  hand,  and  a  factor  to  be  added  to  the  cost 

of  contracting  to  cover  the  Government's  cost  of  administering  the  proposed 

♦  ,  409 

contract. 

The  Circular  continues  something  of  a  bias  against  in-house  performance, 
which  was  considered  so  significant  by  the  Court.  Activities  which  arc  not 
classified  as  "governmental  functions"  must  meet  one  of  three  possible  exceptions 
in  order  to  be  justified  for  in-house  performance/111  The  third  of  these  exceptions 


requires  the  evaluation  of  relative  costs  of  each  method  of  performance  as  outlined 
above.  However,  explicit  or  implicit  permission  to  consider  non-cost-related 
factors  in  deciding  against  continued  in-house  performance  has  been  eliminated. 
The  Circular  specifically  provides  that  unless  continuation  of  in-house  performance 
is  justified  as  the  only  available  source  or  as  necessary  to  the  national  defense,  a 
"cost  comparison  must  be  conducted  to  determine  the  relative  cost  of  Government 
and  private  performance."^**  The  only  exception  to  this  rule  is  that  contracts 
with  an  estimated  annual  operating  cost  of  less  than  $100,000  "ordinarily"  should  be 

4-jO 

contracted  without  the  delay  and  expense  of  a  cost  comparison  study. 

The  general  rule  is  not  the  same  for  new  activities.  If  the  activity  is  not 

currently  being  performed  by  Government  personnel,  it  may  be  contracted  without 

a  cost  comparison  when  in- house  performance  to  meet  a  new  requirement  is  r/>t 

feasible,  or  when  contract  performance  would  be  under  an  authorized  set-aside 

program.'  w  Similarly,  a  formalized  cost  study  is  not  required  for  reviews  of 

existing  contracts  if  the  agency  head  or  his  designee  determines  that  it  is  not 

414 

"likely"  that  in-house  performance  would  be  sufficiently  less  costly. 

On  the  basis  of  these  changes,  it  would  seem  the  Circular  does  not  provide 
"rules  or  specifications  that  would  permit  a  court  to  adjudicate  plaintiff's  disagree¬ 
ments  with  the  formula,  factors,  and  cost  projections"  to  be  relied  upon  by 
executive  agency.  Agencies  no  longer  have  the  extent  of  discretion  permitted 
under  the  Circular's  predecessor  directives;  however,  the  responsibility  for  imple¬ 
mentation  by  the  agency  leaves  sufficient  discretion  in  the  agency  to  preclude 
judicial  review. 

It  cannot  be  said  that  the  determination  whether  to  contract  for  products 
or  services  or  to  provide  them  through  in-house  performance  is  not  essentially  a 
"question  of  judgment".  It  is  clear  that  neither  Congress  nor  the  Executive  branch 
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intended  that  "affected  parties"  be  given  a  judicial  forum  to  challenge  the  studies 

4  1  r 

and  evaluations  contemplated  by  the  Circular.  '  It  remains  a  basic  managerial 
tool  based  on  a  statement  of  Executive  brand)  policy. 

Standing 

Because  of  the  basic  uncertainty  surrounding  future  interpretations  of  the 
Circular  and  implementing  directives  as  it  pertains  to  the  matter  of  reviewability, 
it  also  is  necessary  to  address  the  issue  of  standing  to  contest  agency  decisions. 
The  court  cases  which  have  considered  reviewability  of  contracting-out  decisions 
have  involved  only  suits  brought  by  affected  employees  and  their  unions.^*® 
Requests  for  declaratory  judgment  or  injunction  also  might  involve  disappointed 
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decisions,  plaintiffs  must  allege  and  bo  able  to  prove  that  the  challenged  action  has 

caused  them  injury  in  fact,  economic  or  otherwise.  Secondly,  they  must  be  able  to 

show  that  the  interest  they  seek  to  protect  is  arguably  within  the  zone  of  interests 

to  be  protected  or  regulated  by  the  statute  or  constitutional  guarantee  in 
418 

Question.  The  landmark  decision  in  Scanwell  Laboratories,  Inc,  v.  Shaffer, 
supra,  clearly  established  that  an  unsuccessful  bidder  had  standing  to  have  the 
propriety  of  the  rejection  of  his  bid  considered  by  the  courts  under  the  Administra¬ 
tive  Procedure  Act.  On  the  issue  of  standing,  that  case  provides  authority  for 

unsuccessful  bidders  to  question  a  decision  to  perform  a  commercial  or  industrial 

419 

activity  in-house  with  Government  personnel. 


The  issue  of  whether  a  Government  employee  who  might  lose  his  job  if  the 
work  is  contracted-out  has  the  standing  to  contest  that  decision  is  not  as  clearly 
settled.  Only  two  reported  United  States  District  Court  eases  have  squarely 


addressed  the  question,  and  they  have  reached  opposite  conclusions.  However,  in 
light  of  the  specialized  fact  situations  these  cases  are  not  inconsistent  in  logic  or 
result. 


In  Lodge  1868,  American  Federal  of  Government  Employees  v.  Paine,  Ml 
U.S.  App.  D.C.  152,  436  F.2d  882  (1970),  the  Court  of  Appeals  for  the  District  of 
Columbia  found  that  plaintiff  Government  employees  had  standing  to  seek  judicial 
review  of  a  decision  to  contract  for  certain  support  services  at  the  Marshall  Space 
Flight  Center  in  Huntsville,  Alabama.  It  should  be  noted  that  the  complaint 
alleged  that  the  contracts  were  illegal  in  that  they  replaced  Civil  Service 
employees  with  contractor  employees  in  positions  assigned  by  law  to  federal  civil 


servants  only.  It  did  not  involve  allegations  that  the  requirements  for  concha: :><.,• 

.1  9  Q 

cost  comparisons  or  other  provisions  of  Circular  No.  A-7G  v. «.  re  violated. 


0;i  the  issue  of  standing  to  bring  the  action,  the  suit  focused  on  the  suoi.u 
prong  of  the  dual  test  for  standing.  The  question  was  whether  specific  statutes 
creating  the  National  Aeronautical  and  Space  Administration  (NASA)  and  excepting 


certain  jobs  within  the  agency  from  Civil  Service  laws  brought  the  plaintiff 

49 1 

employees  "arguably  within  the  zone  of  interest  to  be  protected  or  regulated." 
With  relatively  little  discussions  of  the  matter  the  Court  concluded  that  the 
statutes  bestowed  standing  upon  the  individual  appellants,  and  their  union  as  their 


representative,  to  contest  t lie  legality  of  NASA's  implementation  of  its  work  force 

422 

through  service  support  contracts. 

In  American  Federation  of  Government _ Employees,  Local  1858.  v. 

Callaway,  398  F.  Supp.  176  (1975),  The  United  States  District  Court  for  the 
Northern  District  of  Alabama  granted  n  request  by  Civil  Service  employees  and 
their  union  for  a  preliminary  injunction  to  prevent  the  Army  from  effecting  a 
reduction  in  force  and  to  preclude  award  of  private  contracts  which  would  cause  a 
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reduction  in  force.  After  a  hearing  on  the  merits  the  Court  denied  a  motion  for 

permanent  injunction  and  dissolved  the  preliminary  injunction.  Among  other  things 

the  Court  held  that  the  plaintiffs  lacked  standing  to  challenge  the  reduction  in 

423 

force  or  the  decision  to  contract  for  the  needed  services. 

The  decision  of  the  Court  applied  the  same  dual-pronged  test  for  standing. 

The  plaintiffs  were  required  to  show  both  an  "injury  in  fact,  economic  or 

otherwise,"  and  "that  the  interest  they  seek  to  protect  is  arguably  within  the  zone 

of  interests  to  be  protected  or  regulated  .  .  .  ."  The  Court  concluded  that  the 

plaintiffs  satisfied  neither  of  these  tests. 

The  Court's  decision  with  regard  to  the  first  test  resulted  from  its 

conclusion  that  the  employees  failed  to  sufficiently  demonstrate  the  capability  of 

the  class  of  Government  employees  to  perform  the  work  covered  by  the  contracts. 

It  also  found  that  the  facts  presented  did  not  show  that  absent  the  contracts  the 

v.'ork  would  have  been  done  in-house  at  that  facility.  These  elements  focused  on 

causation.  The  opinion  indicated  that  the  plaintiffs  failed  to  draw  the  line  of 
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causation  between  their  alleged  injury  in  fact  and  the  agency's  actions. 

This  aspect  of  the  decision  raises  questions  whether  any  plaintiff  could 

satisfy  the  requirement  to  show  that  the  work  would  be  done  by  one  particular 

method  "but  for"  the  agency  decision.  The  Circular  specifically  provides  that  any 

one  of  three  methods  have  been  successful  in  the  past.  These  are  us.  ^f  military 

4  9  fi 

personnel,  civilian  employees  of  the  agency  and  contractor  personnel.  In 

addition,  the  Circular  provides  certain  circumstances  under  which  the  needed 

products  or  services  may  be  obtained  from  other  federal  agencies.  This 

problem  is  particularly  difficult  to  overcome  for  challenges  by  Government 

employees,  for  in  those  cases  in  which  in-house  operation  would  be  authorized, 

428 

inter-agency  provision  of  goods  or  services  would  also  be  allowed. 
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The  decision  of  the  Court  on  the  zone  of  interest  element  directly  involved 

judicial  interpretation  of  the  1967  version  of  Circular  No.  A-76  and  implementing 

directives.  The  Court  found  that  these  regulations  and  directives  constituted 

managerial  and  policy  tools  to  aid  in  the  procurement  of  supplies  and  services  for 

the  federal  government  and  military  services.  It  held  that  they  were  not  intended 

to  provide  benefits  to  the  plaintiffs.  Rather  they  were  promulgated  to  promote  the 

efficient  functioning  of  the  military  establishment  and  the  economy  of  the 
429 

service. 


Despite  the  changes  in  the  Circular  when  it  was  reissued  in  1979,  this 
rationale  would  seem  to  be  equally  valid  today.  The  Circular  clearly  states  that  it 
functions  as  administrative  direction  to  the  heads  of  executive  agencies,  and  that 
it  is  net  meant  to  create  /  ny  substantive  or  procedural  basis  for  any  re;  son  to  u  ok 

/  ^  f\ 

extra-agency  review  of  action  or  inaction  or.  covered  matters. 


OBSERVATIONS  AND  CONCLUSIONS 


Office  of  Management  and  Budget  (OMB)  Circular  No.  A-Y6  (1970)  acts 
forth  relatively  detailed  standards  to  guide  procuring  agencies  in  deciding  whether 
to  provide  goods  and  services  through  in-house  performance  by  Government 
employees,  or  to  obtain  them  from  private  industry  through  ''contracting  out".  The 
policy  statement  it  contains  builds  on  three,  co-equal  principles  or  precepts.  Those 
are  (!)  reliance  on  the  private  sector  to  supply  (lie  Government's  needs;  (2) 
perform/:!;'-  o'  gw,;  ms  nM  fur  as  by  Cow:  nmmt  ,  mp’oym.  ,  •  :  d  (3)  i"w  ■- f 
cost  comparison:-  to  a:  ore  11.  t  nil  mm- govr; n  ntal  functions  are  pcrferr.cd  in 
the  most  efficient  and  cost-effective  m;  unor. 

Reliance  on  private,  commercial  businesses  to  provide  products  and  ser¬ 
vices  has  been  part  of  the  Executive  branch  policy  since  the  issuance  of  the  first 
Bureau  of  the  Budged  Bulletin  in  1995.  The  original  statement  has  remained 
virtually  intact  throughout  the  intervening  years  and  the  subsequent  modifying 
directives.  Despite  t his  fact,  it  cannot  be  said  that  the  policy  in  actual  practice 
has  remained  the  same. 

The  present  Circular  evolved  from  the  original  policy  of  virtually  complete 
reliance  on  private  businesses,  which  de-  emphasized  cost  considerations.  The 
change  or  .shift  in  that  policy  came  about  Enough  addition  and  modification  of 
exceptions  and  redefinition  of  key  terms.  The  end  product  is  the  total  exclusion  of 
a  category  of  "governmental  functions"  from  the  application  of  the  Circular’s 
provisions,  and  the  increased  emphasis  on  cost  comparison  studies  to  ensure 
economic  operation  of  commercial  and  industrial  activities. 
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Much  of  the  motivation  for  this  pattern  of  change  came  from  external 
sources.  It  also  characteristically  involved  collateral  issues  rather  than  disagree¬ 
ment  with  the  stated  policy.  Congressional  interest  and  concern  over  the 
implementation  of  the  program  and  its  effect  on  Government  employees  has  been 
the  strongest,  recent  motivator.  During  the  1950's  and  1960's  the  primary  interest 
of  Congress  seemed  to  be  the  protection  of  small  business  through  increased 
elimination  of  Government  competition.  More  recently  feedback  and  input  from 
Congressional  committees  often  has  demonstrated  diverse  sentiments  on  the  course 
of  proposed  changes. 

Perhaps  the  increasing  emphar's  on  objective  criteria,  such  ns  cost  studies, 
to  del  ermine  how  to  prfon.t  need-  d  wc  !-;  is  a  reflection  of  the  emotion::],  nml 
diametrically  oppex  c  1  powDom*  of  interested  p;  :-1  Both  private  indtr  .:  y 
unci  its  employees  and  Government  cn  ployevs  u[:i  c-a  11:. .1  the  Government  is 
justified  in  providing  its  needed  products  and  services  in  the  most  economic  and 
efficient  manner  available.  However,  the  mechanics  of  assigning  and  comparing 
costs  for  the  alternative  methods  of  performance  has  remained  a  troublesome 
problem. 

To  alleviate  some  of  the  tensions  associated  with  these  reviews  of 
activities  and  the  cost  comparison  studies  the  revised  Circular  "laid  bare''  certain 
compromises  or  biases.  The  review  procedure  for  existing  act 'vitio,  whether 
currently  performed  in- house  or  by  contract,  favors  the  status  oim.  Kntirc.lv  new 
activities  arc  cssen'  hilly  pushed  toward  contract  performance.  In  this  way  fewer 
personnel  adjustments  are  expected. 

In  actual  practice,  the  Circular  has  not  been  tested  by  experience. 
Congressional  concern  about  the  potential  impact  on  the  extremely  large  volume  of 
activities  in  the  Department  of  Defense  has  resulted  in  restraints  and  a  morn 
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The  alternative  sources  of  review  are  the  General  Accounting  Office  and 
the  federal  courts.  While  these  avenues  have  been  opened  to  disappointed  bidders, 
the  question  of  the  appropriateness  of  the  agency’s  decision  on  the  method  of 
performance  has  not  been  considered  appropriate  for  review.  Up  to  this  point  only 
the  question  of  compliance  with  cost  comparison  requirements  for  solicited  bids 
has  been  accepted  for  review  by  the  GAO.  The  courts  have  not  decided  any  cases 
on  the  merits  of  the  issue  presented. 

The  conclusion  that  might  be  drawn  from  this  discussion  is  that  Govern¬ 
ment  employees  or  their  representatives  will  not  be  able  to  overcome  the 
reluctance  of  federal  courts  to  get  involved  in  contracting  decisions  of  executive 
agencies.  This  is  especially  true  for  the  military  departments  when  such  decisions 
are  bound  up  with  considerations  of  national  defense. 

Even  under  the  revised  Circular  the  agencies  have  some  latitude  in 
deciding  what  method  to  use  to  supply  products  or  services  needed  by  the 
Government.  This  discretion,  in  addition  to  providing  a  basis  for  exemption  from 
the  provisions  for  judicial  review  under  the  APA,  makes  it  extremely  difficult  for 
Government  employees  to  demonstrate  a  nexus  between  their  termination  and  the 
contracting  decision. 

Even  though  some  courts  may  not  take  as  restrictive  an  attitude  toward 
the  causation  element,  the  Circular  itself  provides  the  greatest  stumbling  block  to 
the  standing  of  those  employees  to  seek  review.  It  is  administrative  and 
managerial  guidance  for  agency  heads.  So  long  as  the  courts  view  the  contracting 
decision  ns  separate  from  the  personnel  actions  which  follow,  affected  employees 
are  not  within  its  protected  zone  of  interest.  While  they  may  possess  a  limited 
property  interest  in  their  jobs,  Circular  No.  A-76  docs  not  provide  a  right  to  retain 
those  jobs  even  if  the  contracting  decision  is  based  on  a  faulty  cost  comparison. 
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The  final  question  if  this  conclusion  is  correct  is  whether  the  Circular  is 
enforceable  at  all.  To  the  extent  that  the  contested  action  involves  dependence  on 
the  procurement  system,  GAO  will  provide  a  forum  for  disappointed  bidders.  With 
some  reluctance,  and  possibly  deference  to  a  GAO  decision,  bidders  may  also  seek 
declaratory  and  injunctive  relief  from  the  federal  courts.  However,  this  method 
has  been  singularly  unsuccessful  in  the  past  for  affected  Government  employees, 
and  unused  by  potential  contractors. 

What  remains  is  virtually  complete  reliance  on  the  integrity  and  good  faith 
of  agency  officials  charged  with  responsibility  for  implementing  Circular  No.  A-76. 
Through  the  accurate  and  honest  inventorying  and  periodic  review  process  they 
control  the  effectiveness  of  the  program  and  the  outcome  of  the  decision-making 
process.  Only  the  mechanism  for  appeals  to  an  independent  superior  within  the 
agency  and  the  high-level  attention  given  the  program  by  Congress  and  OFPP 
provide  the  assurance  that  all  parties  will  receive  equitable  treatment. 


FOOTNOTES 


^Office  of  Management  and  Budget  (OMB)  Circular  No.  A-76  (March  29, 
1979),  44  Fed.  Reg.  20556  (1979). 

9 

The  Executive  branch  policy  has  evolved  through  four  directives,  which 
include  three  bulletins  and  one  circular  issued  by  the  Bureau  of  the  Budget  and 
later  the  Office  of  Management  and  Budget. 

(a)  Bulletin  No.  55-4,  Jan.  15,  1955; 

(b)  Bulletin  No.  57-7,  Feb.  5,  1957; 

(c)  Bulletin  No.  GO-2,  Sept.  21,  1959; 

(d)  Circular  No.  A-76,  Mar.  3,  1966  ns  revised  or  amended  by: 

Transmittal  Memorandum  No.  1,  Aug.  30,  1967; 

Transmittal  Memorandum  No.  2,  Oct.  13,  1970; 

Transmittal  Memorandum  No.  3,  June  '3,  1977; 

Transmittal  Memorandum  No.  4,  Mar.  29,  1979. 

[The  functions  and  responsibilities  of  the  Bureau  of  the  Budget  were  transferred  to 
the  Office  of  Management  and  Budget  by  Executive  Reorganization  Plan  No.  2  of 
1970,  §102  (Mar.  12,  1970)  35  Fed.  Reg.  7959  (1970)] . 

** Administrative  Procedure  Act  (APA),  5  U.S.C.  §701  et  seq.  (1976). 

4OMB  Circular  No.  A-76  1i  2,  44  Fed.  Reg.  20557-20558  (1979). 

®The  Office  of  Federal  Procurement  Policy  (OFPP)  was  established  in  the 
Office  of  Management  and  Budget  (OMB)  by  Public  Law  93-400,  §5,  88  Stat.  796 
OFPP  provides  overall  procurement  policy  direction  for  Executive  agencies  in 
accordance  with  applicable  laws.  One  of  its  specific  functions  was  "monitoring  and 
revising  policies,  regulations,  procedures,  and  forms  relating  to  reliance  ...  on  the 
private  sector  to  provide  needed  property  and  services.'..."  [Pub.  L.  93-400, 
§6(d)(3),  supra] .  However,  when  Congress  extended  the  life  of  OFPP  in  the  Office 
of  Federal  Procurement  Policy  Act  Amendments  of  1979,  [Pub.  L.  96-83,  93  Stat. 
648]  the  quoted  language  was  deleted.  The  revised  Circular  No.  A-76  was  issued 
under  the  amended  version  of  the  Act. 

uThe  current  Circular  provides: 

No  executive  agency  will  engage  in  or  contract  for  commercial 

or  industrial  activities  except  in  accordance  with  the  provisions  of 

this  Circular,  or  as  otherwise  provided  by  law  ....  I  A-76,  M  6a] . 

^Adam  Smith's  Moral  and  Political  Philosophy  (H.W.  Scheider  ed.  1948, * 
First  Harper  Torchbook  edition,  Harper  and  Row  Publishers,  Inc.,  New  York,  New 
York  1970). 
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8Id.  at  814. 

9The  Works  of  Alexander  Hamilton  (Henry  Cabot  Lodge  ed.,  G.H.  Putnam 
Sons,  2nd  ed.,  New  York,  New  York  1904). 

l0H.R.  Rep.  No.  1985,  72d  Cong.,  2d  Sess.  (1933); 

H.R.  Rep.  No.  1197,  83d  Cong.,  2d  Sess.  (1954) 

11See  generally  Staff  of  the  Senate  Comm,  on  Government  Operations, 
88th  Cong.,  1st  Sess.,  Study  of  Government  Competition  with  Private  Enterprise 
(Comm.  Print  1963).  [hereinafter  cited  as  1963  Staff  Study)  [micro-fiehe  S1383) . 

1-M.  at  4. 

13H.R.  Rep.  No.  658,  82d  Cong.,  1st  Sess.  7-8  (1951);  H.R.  Rep.  No.  1197, 
supra  note  10,  at  4. 

14 

H.R.  Rep.  No.  1985,  supra  note  10. 

15Id.  at  24. 

161963  Staff  Study,  supra  note  11,  at  14-24. 


1SDepartment  of  Defense  (DOD)  Directive  4000.8  (1952). 

19100  Cong.  Rec.  567  (1954)  [Budget  message  of  President  Eisenhower 
delivered  to  a  joint  session  of  Congress  on  Jan.  21,  1954] . 

20 

Id.  at  567-574.  President  Eisenhower  was  credited  with  making  similar 
statements  during  his  presidential  campaign  early  in  1952.  He  had  indicated  that  no 
federal  project  would  be  undertaken  which  the  people  could  effectively  do  or  be 
helped  to  do  for  themselves,  and  that  no  federal  project  would  be  undertaken  which 
private  enterprise  could  effectively  undertake.  [1963  Staff  Study,  supra  note  11,  at 
24.) 

^Bureau  of  the  Budget  (BOB)  Bulletin  No.  55-4,  112  (1955). 

22 

See  note  2  supra. 

23 

The  Commission  on  Government  Procurement  was  created  by  Public  Law 
No.  91-129  in  November  1969  to  study  and  recommend  to  the  Congress  methods 
"to  promote  the  economy,  efficiency,  and  effectiveness"  of  procurement  by  the 
Executive  branch.  [Pub.  L.  No.  91-129,  Si,  83  Stat.  269  (1969)] . 

24 

"Report  of  the  Commission  on  Government  Procurement,"  vol.  1,  ch.  6 
(U.S.  Government  Printing  Office,  Wash,  D.C.,  Dec.  1972). 

25 

See  note  5  supra.  GAO  Report,  Legislative  Recommendations  of  the 
Commission  on  Government  Procurement:  5  Years  Later,  PSAD-78-100,  at  3-4 
(1978). 
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2®Pub.  L.  93-400,  §6(d)(3),  supra  note  5. 

97 

Weekly  Compilation  of  Presidential  Documents,  Vol  12,  pt.  11,  at  1686 

(1976).. 

28 

OMB  Budget  Procedures  Memorandum,  August,  1976. 

29OMB  Circular  No.  A-113  (1976). 

30 

See  note  2  supra.  The  Memorandum  announced  this  guidance  "for  the 
convenience  of  Federal  agencies  making  cost  studies  .  .  .  ."  Use  of  the  standard 
cost  factors  in  computing  the  costs  of  civilian  personnel  services  was  made 
mandatory.  [Transmittal  Memorandum  No.  2,  supra  note  2,11 4a  (1976)) . 

31 

Transmittal  Memorandum  No.  3,  supra  note  2,  113  (1977). 

32 

See  history  of  in  GAO  Report,  Development  of  a  National  Make-or-Buy 
Strategy  —  Progress  and  Problems,  PSAD  78-118,  at  19-20  (1978). 

33 

Transmittal  Memorandum  No.  3,  supra  note  2,  If  4  (1977). 

■?4 

42  Fed.  Reg.  59814  (1977).  Also  see  BNA  Fed.  Cont.  Rep.  (News),  No. 
686,  A-32,  33  (June  20,  1977). 

3542  Fed.  Reg.  59814  (1977). 

36Id.  at  59814-59826. 

3743  Fed.  Reg.  37410  (1978). 

38 

See  Hearings  on  Military  Posture  and  H.R.  10929,  Department  of 
Defense  Authorization  for  Appropriations  for  FY  1979  Before  the  House  Comm,  on 
Armed  Services,  95th  Cong.,  2d  Sess.,  pt.  3,  bk.  2,  at  1874  (1978). 

3944  Fed.  Reg.  20556  (1979). 

40 

See  The  Works  of  Alexander  Hamilton,  supra  note  9. 

"Thrift  may  be  the  handmaid  and  nurse  of  Enterprise.  But 
equally  she  may  not  .  .  .  For  the  engine  which  drives 
Enterprise  is  not  Thrift,  but  Profit."  John  Maynard 
Keynes,  A  Treatise  on  Money  (1930). 


41OMB  Circular  No.  A-76,  1f4,  44  Fed.  Reg.  20558  (1979). 
42Id. 

4 3 Id.  at  H  4a. 

44BOB  Bulletin  No.  55-4,  112  (1955). 
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.  46Id.  at  If  6. 

47White  House  Press  Release  (Oct.  27,  1956).  See  1963  Staff  Study,  supra 
note  11,  at  27. 

4^1963  Staff  Study,  supra  note  11,  at  28. 

4^See  H.R.  Rep.  No.  1197,  supra  note  10,  at  4-5;  S.  Rep.  No.  129,  84th 
Cong.,  1st  Sess.  (1955)  [CIS  US  SERIAL  SET  No.  11815,  fiehes  12  and  13] ;  S.  Rep.  No. 
1015,  85th  Cong.,  1st  Sess.  (1957)  [CIS  US  SERIAL  SET  No.  11979,  fiche  3]  . 

50BOB  Bulletin  No.  57-7,  at  If  2  (1957);  BOB  Bulletin  No.  60-2,  1f2  (1959). 

51BOB  Bulletin  No.  57-7,  114  (1957). 

52BOB  Bulletin  No.  60-2,  113  (1959). 


54Id.  at  If  3 A. 

55 

Id.  at  11  3B;  In  testimony  before  a  subcommittee  of  the  Senate  Select 
Committee  on  Small  Business  in  May,  1960,  Mr.  Elmer  B.  Slants,  then  Deputy 
Director  of  the  Bureau  of  the  Budget,  reviewed  the  policy  and  program  of  the 
Executive  branch  to  reduce  Government  competition  with  private  enterprise.  With 
respect  to  cost  comparisons,  he  stated: 

We  found  that  the  cost  of  Government  operation  and 
private  procurement  could  be  usefully  compared  provided 
they  were  both  fairly  computed  and  complete.  Costs 
assigned  to  Government  operation,  in  order  to  be  com¬ 
parable,  would  have  to  cover  all  direct  and  indirect 
outlays  as  well  as  elements  not  usually  chargeable  to 
current  appropriations.  Costs  attributed  to  procurement 
from  private  sources  would  also  have  to  be  computed  on 
an  equally  fair  and  complete  basis.  We  realized  that  some 
cost  items  could  only  be  estimated;  therefore,  the  prin¬ 
ciple  was  developed  that  procurement  should  to  from 
commercial  sources  unless  the  differences  in  comparable 
costs  was  (sic)  relatively  large  and  disproportionate.  [S. 

Rep.  No.  1948,  86th  Cong.,  2d  Sess.,  at  5  (i960)]  [CIS  US 
SERIAL  SET  No.  12238,  fiche  14] . 

56BOB  Bulletin  No.  60-2,  11  3B  (1959). 

57Id.  at  II  3. 

58 


Id.  at  K3C. 
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59Id.  at  11  3C(2). 

60H.R.  Rep.  No.  129,,  89th  Cong.,  1st  Sess.,  at  xi  (1965)  [CIS  US  SERIAL 
SET  No.  12667-2,  fiche  5] . 

61 

See  GAO  Report,  Development  of  a  National  Make-or-Buy  Strategy, 
supra  note  32,  at  60-63  (1978). 

62 

GAO  Report,  Excessive  Costs  Incurred  in  Using  Contractor-Furnished 
Personnel  Instead  of  Government  Personnel  by  the  Pacific  Region  of  the  Ground 
Electronics  Equipment  Installation  Engineering  Agency,  Air  Force  Logistics 
Command,  Department  of  the  Air  Force  (1964). 

63 

Letter  from  the  General  Counsel  of  the  Civil  Service  Commission  to  the 
Comptroller  General  of  the  United  States,  Feb.  12,  1965  [Fuchu  opinion] ,  reprinted 
at  Comp.  Gen.  Dee.  B-146824  (Mar.  4,  1965);  also  reprinted  at  H.R.  Rep.  188,  89th 
Cong.,  1st  Sess.,  at  2  (1965)  [CIS  US  SERIAL  SET  NO.  12667-2,  fiche  8]  . 

64 

Report  of  the  Contract  Support  Services  Project  to  the  Secretary  of 
Defense  (Mar.  1965)  [Moot  Report] . 

cc 

See  H.R.  Rep.  129,  supra  note  60,  at  35.  Also  see  BNA  Fed.  Cont.  Rep. 
(News),  No.  69,  A-l,  2,  June  14,  1965. 

66See  BNA  Fed.  Cont.  Rep.  (News),  No.  55,  A-15„  16,  Mar.  8,  1965;  BNA 
Fed.  Cont.  Rep.  (News),  No.  78,  A-14,  15,  Aug.  16,  1965;  and  BNA  Fed.  Cont.  Rep. 
(News),  No.  94,  A-10,  11,  Dec.  6,  1965  (discussiong  reactions  to  H.R.  10368,  8Sth 
Cong.,  1st  Sess.  (1965)  and  H.R.  10420,  89th  Cong.,  1st  Sess.  (1965)  designed  to 
restrict  the  use  of  personal  service  contracts  by  federal  agencies). 

This  same  debate  has  continued  through  the  intervening  period  to  the 
present  time.  See  House  Comm,  on  Government  Operations,  90th  Cong.,  1st  Sess., 
Government-wide  review  of  Certain  Support  Service  Contracts,  Part  I  -  NASA 
(Comm.  Print  1967)  [fiche  H  1107]  ;  Senate  Comm,  on  Government  Operations,  90th 
Cong.,  2d  Sess.,  Policy  and  Practice  with  Respect  to  Contracts  for  Technical 
Services:  Status  Report  (Comm.  Print  1968)  [fisch  S  1384] ;  BNA  Fed.  Cont.  Rep., 
No.  193,  E-l,  5,  Oct.  30,  1967;  Hearings  on  H.R.  4717  Before  the  Subcomm.  on 
Human  Resources  of  the  House  Comm,  on  Post  Office  and  Civil  Service,  96th 
Cong.,  1st  Sess.  (1979). 

67 

See  GAO  Report,  Development  of  a  National  Make-or-Buy  Strategy, 
supra  note  32,  at  95  (1978). 

68See  BNA  Fed.  Cont.  Rep.  (News),  No.  107,  A-12, 13,  Mar.  7, 1966. 

69 

Memorandum  from  the  President  to  Heads  of  Departments  and  Agencies, 
Weekly  Compilation  of  Presidential  Documents,  Vol.  2,  Part  1,  at  316  (Mar.  7,  1966). 

70BOB  Circular  No.  A-76,  V  2  (1966). 

.  71Id.  at  If  5. 
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72BOB  Bulletin  No.  60-2,  ‘,1  3c  (1959). 

73BOB  Circular  No.  A-76,  %  5a  (1966). 

•74Id.  at  II  5d. 

75 

Id.  at  II  5e.  Bulletin  No.  60-2  weighted  cost  considerations  heavily  in 
favor  of  contracting,  while  the  ’’higher  cost"  standard  to  justify  in-house  per¬ 
formance  under  Circular  No.  A-76  was  based  on  "a  comparative  cost  analysis  which 
will  disclose  as  accuratelv  as  possible  the  difference  between  the  costs  .  .  .  under 
each  alternative."  [BOB  Circular  No.  A-76,  U6  (1966)) . 

76BOB  Circular  No.  A-76,  II  ?b(3)  and  II  7e(3)  (1966). 

77BN A  Fed.  Cont.  Hep.  (News),  No.  107,  A-12,  13,  Mar.  7,  1966;  Fed.  Pubs., 
Inc.,  The  Govt  Contractor,  vol  8,  11124,  Mar.  14,  1966. 

78 

GAO  Report,  Development,  of  a  National  Make-or-Buy  Strategy,  supra 
note  32,  at  23-38  (1978). 

7Q 

'  OMB  Circular  No.  A-76,  If  6b,  44  Fed.  Reg.  20558  (1979). 

80Id.  at  44  Fed.  Reg.  20556  (1D79). 

81 

The  process  for  administrative  reviews  of  agency  determinations  applies 
to  those  decisions  "make  under  this  Circular."  [OMB  Circular  No.  A-76,  Vila,  44 
Fed.  Reg.  20561  (1979)) .  However,  by  its  terms  the  provisions  of  the  Circular  do 
not  apply  to  governmental  functions.  [Id.  at  II 6b,  44  Fed.  Reg.  20558) . 

82 

Inventories  and  schedules  for  review  of  commercial  and  industrial 
activities  are  available  for  public  scrutiny,  but  governmental  functions  are  not 
subject  to  these  requirements  and  are  not  necessarily  identified  in  other  public 
documents  as  such.  [Telephone  interview  with  Mr.  Ken  Gerken,  Office  of  Federal 
Procurement  Policy,  April,  1980) . 

QO 

OMB  Circular  No.  A-76,  II 5f,  44  Fed.  Reg.  20558  (1979). 

84Id.  at  II  5f(l). 

85See  BOB  Bulletin  No.  55-4,  V  4b  (1955);  BOB  Bulletin  No.  57-7,  V  3a 
(1957);  BOB  Bulletin  No.  60-2,  footnote  1  (1959). 

86 

As  a  practical  matter,  the  exclusion  of  "core  capabilities"  is  limited  to 
research,  development  and  testing  activities  which,  though  covered  by  the  pro¬ 
visions  of  the  Circular  as  written,  are  subject  to  an  indefinite  moratorium  on 
application.  [See  Transmittal  Memorandum  No.  4,  supra  note  2,  44  Fed.  Beg. 
20557  (1979);  Department  of  Defense  Authorization  Act,  1980,  Pub.  L.  No.  96-107, 
Title  VIII,  §802,  93  Stat.  811  (1979)) .  While  the  deferral  of  application  of  the 
Circular  to  R&D  activities  of  executive  agencies  was  set  at  one  year  by  the 
Circular,  OFPP  has  informally  extended  the  deferral  for  agencies  outside  of  DOD 
pending  further  study.  [See  text  accompanying  notes  162-165  infra) . 
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87OMB  Circular  No.  A-76,  1!5f(3),  44  Fed.  Reg.  20558  (1979). 

OO 

See  note  82  supra.  The  premise  upon  which  the  "loophole"  rests  is  that 
implementation  of  the  Circular  is  the  responsibility  of  the  agency  officials  likely  to 
be  affected  directly  or  indirectly  by  the  ultimate  decision  whether  to  contract 
work  rather  than  continue  performance  in-house.  Experience  has  clearly  demon¬ 
strated  that  such  decisions  are  often  accompanied  by  emotional  responses  from 
workers  and  unions,  and  this  is  recognized  by  the  Circular.  The  point  of  the 
discussions  is  not  that  agency  officials  will  actively  seek  such  loopholes  to  thwart 
the  policy  of  the  Circular,  but  that  the  only  element  of  complete  discretion  left  to 
these  officials  is  in  the  identification  of  "governmental  functions." 

oq 

Testimony  during  Congressional  hearings  held  prior  to  issuance  of  A-76 
in  its  final  form  made  it  apparent  that  the  aim  of  the  Circular  was  to  create  trade¬ 
offs  between  the  two  alternatives.  The  cost  differentials  stated  in  the  Circular 
were  to  have  the  effect  of  preserving  the  status  quo.  However,  for  "new  starts" 
the  bias  would  admittedly  favor  contracting  with  a  private  enterprise.  See 
Hearings  on  Military  Posture  and  H.R.  10929.  supra  note  38,  at  1887,  1890. 

on 

Hearings  on  H.R.  4717,  supra  note  66,  at  117, 


92 

See  discussion  of  these  distinctions  made  by  Rep.  II.  Harris  during 
testimony  of  Mr.  Eowman  Cutter,  Id.  at  117-119. 

93OMB  Circular  No.  A-76,  1!  8,  44  Fed.  Reg.  20559  (1979). 

9 4 Id.  at  II  8a. 

95W.  at  II  8a(l)(b). 

96BOB  Bulletin  No.  60-2,  II  3c(l)  (1959). 

BOB  Circular  No.  A-76,  115a  (1966). 

97OMB  Circular  No.  A-76,  1I8a(2),  44  Fed.  Reg.  20559  (1979). 

98Id.  at  1I8a(3). 

99Id.  at  If  8a(3)(d). 


101OMB  Circular  No.  A-76,  II  8b,  44  Fed.  Reg.  20559  (1979). 

102Id.  at  1I8b(2). 

103Id. 

104See  OMB  Circular  No.  A-76,  II  5f,  44  Fed.  Reg.  20558  (1979)  (definition 
of  "Governmental  function.") 
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105 

The  exclusion  for  the  "In-house  core  capabilities  as  governmental 
functions  is  limited  to  the  area  of  research,  development  and  testing  "needed  for 
technical  analysis  and  evaluation  or  technology,  base  management  and  main¬ 
tenance."  However,  it  applies  to  both  civilian  and  military  agencies.  On  the  other 
hand,  the  exception  for  national  defense  is  limited  to  technical  competence  and 
resources  "necessary  to  meet  military  contingencies." 

106 

See  GAO  Report,  Development  of  a  National  Make-or-Buy  Strategy, 
supra  note  32,  at  60-63  (1978);  and  "Report  of  the  Commission  on  Government 
Procurement,"  vol.  1,  ch.  6  (U.S.  Government  Printing  Office,  Wash.,  D.C.,  Dec. 
1972). 

107 

u  OMB  Circular  No.  A-76,  1i9b,  44  Fed.  Reg.  20560  (1979). 

108Id.  at  11 9a(3),  44  Fed.  Reg.  20559. 

109Id.  at  If  9a(2),  44  Fed.  Reg.  20559. 

110Id.  at  If  9d,  II  9e. 

111See  BOB  Circular  No.  A-76,  II  5d  (1979). 

112 

OMB  Circular  No.  A-76,  51  7b,  44  Fed.  Reg.  20559  (1979). 

113ld.  at  5l7b(l). 

114Id.  at  II  7b(2). 

U5Id.  at  1!  7c. 

116Id.  at  II  7b(2),  5!  7c. 

117 

See  Hearings  on  Military  Posture  and  H.R.  10929,  supra  note  38,  at 
1878-1880,  2006,  2106,  2151;  GAO  Report,  Development  of  a  National  Make-or- 
Buy  Strategy,  supra  note  32,  at  23. 

IIP 

OMB  Circular  No.  A-76,  51  6a  provides  as  follows: 

No  executive  agency  will  engage  in  or  contract  for 

commercial  or  industrial  activities  except  in  accordance 

with  the  provisions  of  this  Circular  ...  [  5!  6a,  44  Fed. 

Reg.  20558] . 

119Id.  at  515a. 

120Id.  at  51  5e. 

121 

OMB  Circular  No.  A-76,  Attachment  A,  44  Fed.  Reg.  20561-62  (1979). 

122BOB  Bulletin  No.  55-4,  51  4b  (1955). 

123Id. 
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Bulletin  No.  57-7,  1!  3a  (1957). 

Bulletin  No.  60-2,  If  3c(2)  (1959). 

Bulletin  No.  60-2,  113  (1959). 

128See  BOB  Circular  No.  A-76,  115c  (1966). 

129Id. 

130 

See  text  accompanying  note  119  supra. 

131See  OMB  Circular  No.  A-76,  11  8a,  44  Fed.  Reg.  20559  (1979). 

132 

See  text  accompanying  notes  179-180,  and  184-189  infra. 

133BOB  Bulletin  No.  55-4,  l!4e  (1955). 

134Id. 

135BOB  Bulletin  No.  57-7,  113b  (1957):  and  BOB  Bulletin  No.  60-2,  footnote 

1  (1959). 

136BOB  Bulletin  No.  57-7,  li  3b  (1957). 

137BOB  Circular  No.  A-76,  113d  (1966). 

138BOB  Circular  No.  A-76,  1!  3d  (1967). 

139 

While  products  or  services  for  the  use  of  executive  agencies  were 
outside  the  "scope"  of  the  Circular,  the  1966  and  1967  versions  specifically  stated 
that  the  agencies  "should  apply  the  provisions  of  this  Circular  with  respect  to  any 
commercial  or  industrial  products  or  services  which  it  uses."  [  II  3d]  .  The 
apparent  intent  was  to  apply  the  policy  in  the  decision-making  process,  but  to 
exclude  those  activities  from  the  inventory  and  review  requirements.  This  is  the 
same  approach  adopted  by  the  1979  version  of  the  Circular  for  governmental 
functions.  See  note  80  supra  and  text  accompanying. 

140OMB  Circular  No.  A-76,  II  4a,  44  Fed.  Reg.  20558  (1979). 

144See  text  accompanying  note  112  supra. 

142OMB  Circular  No.  A-76,  116(5),  44  Fed.  Reg.  20558  (1979). 

143Id. 

144OMB  Circular  No.  A-120,  45  Fed.  Reg.  30197  (1980). 

145Id.  at  11  3,  45  Fed.  Reg.  30198. 
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Id. 
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BOB 
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147 


OMB  Circular  No.  A-109,  (April  6,  1976). 

OMB  Circular  No.  A-76,  116(4),  44  Fed.  Reg.  20558  (1979). 


^Specific  reference  to  ADP  is  found  in  provisions  of  the  Circular  dealing 
with  use  of  products  and  services  from  other  agencies.  OMB  Circular  No.  A-76, 
11  7a,  44  Fed.  Reg.  20558  (1979). 
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150 


151 

152 


Id. 

Transmittal  Memorandum  No.  4,  supra  note  2,  44  Fed.  Reg.  20557. 
Id. 

Id. 
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"Acquiring  of  Commercial  or  Industrial  Products  and  Services  Needed 
by  the  Government:  Application  to  Research  and  Development  Activities,"  45  Fed. 
Reg.  1952  (1980). 
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155 


Id.  at  45  Fed.  Reg.  1953. 
Id. 
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157 


Id. 

Id. 
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Id. 


159 


Id.  at  45  Fed.  Reg.  1954. 


160 

Department  of  Defense,  Dissenting  View,  (Jan.  4,  1980),  reprinted  in 
BNA  Fed.  Cont.  Rep.,  No.  814,  D-2,  4,  Jan. 14,  1980. 

161H.R.  Rep.  No.  1118,  95th  Cong.  2d  Sess.,  at  65  (1978). 

162Pub.  L.  No.  96-107,  S802,  93  Stat.  811  (1979),  reprinted  at  1  U.S.  Cong. 
News  '79. 

163Id. 


164 


Subsection  (c)  of  S802  provides  as  follows: 


(c)  No  law  enacted  after  the  date  of  the  enactment  of 
this  Act  shall  be  held,  considered,  or  construed  as 
amending,  superseding,  or  otherwise  modifying  any  pro¬ 
vision  of  this  section  unless  such  law  does  so  by 
specifically  and  explicitly  amending,  repealing,  or  super¬ 
seding  this  section.  [Id.  at  93  Stat.  811] . 


102 


•t  /?  C 

telephone  interview  with  Mr.  Ken  Gerken,  Office  of  Federal  Procure¬ 
ment  Policy,  April,  1980. 

16bOMB  Circular  No.  A-76,  11  5a,  44  Fed.  Reg.  20558  (1979). 

167See  BOB  Bulletin  No.  55-4,  1!  4d  (1955). 

168BOB  Bulletin  No.  57-7,  If  5c  (1957). 

169BOB  Bulletin  No.  60-2.  II  4A  (1959). 

170OMB  Circular  No.  A-76,  If  6c,  44  Fed.  Reg.  20558  (1979). 

■^OFPP  still  anticipates  issuing  supplemental  guidance  on  treatment  of 
GOCO  activities;  however,  this  project  is  not  expected  to  be  completed  in  the  near 
future.  [Interview  with  Mr.  Ken  Gerken,  Office  of  Federal  Procurement  Policy, 
April,  1980] . 

172OMB  Circular  No.  A-76,  1!10b,  44  Fed.  Reg.  20560  (1979). 

173Id.  at  1!10c,  44  Fed.  Reg.  20560-61. 

i  74 

See  text  accompanying  note  117  supra. 

17544  Fed.  Reg.  20557  (1973)  (Supplementary  Information  accompanying 
OMB  Circular  No.  A-76). 

176Id. 

177OMB  Circular  No.  A-76,  11 10a,  44  Fed.  Reg.  20560  (1979). 

178Id.  at  1!10a(3).  The  DAR  Council  has  taken  the  position  that  policies 
issued  by  OFPP  are  not  binding  on  the  military  departments  unless  implemented  by 
the  Council.  [See  Army  Acquisition  Letter  80-14  (May  30,  1980),  CCH  Govt.  Cont. 
Rep.  1179,299.55]  .  • 

179OMB  Circular  No.  A-76,  1!10b(l),  44  Fed.  Reg.  20560  (1979). 

180ld.  at  1!  10b(2). 

181Id. 

182Id. 

183OMB  Circular  No.  A-76,  1!  10b,  44  Fed.  Reg.  20560  (1979). 

184Id.  at  11 10c. 

185ld.  at  10c(l). 

1 86 

See  text  accompanying  note  80  supra. 


187OMB  Circular  No.  A-?6,  118a,  44  Fed.  Reg.  20559  (1979). 

188Id.  at  1!  8b. 

•189Id.  at  If  10c(l),  44  Fed.  Reg.  20560. 

190Id.  at  If  10c(2),  44  Fed.  Reg.  20561. 

191Id. 

1  Q9 

Id.  at  If  10c(5),  44  Fed.  Reg.  20561. 

193OMB  Circular  No.  A-76,  1!  9  provides: 

A  decision  for  in-house  performance  based  on  economy 
must  be  supported  by  a  comparative  cost  analysis  .  .  . 

[44  Fed.  Reg.  20559] 

194OMB  Circular  No.  A-76,  28c,  44  Fed.  Reg.  20559  (1979). 

195 

See  OMB  Circular  No.  A-76,  1!9d,  e,  44  Fed.  Reg.  20560  (1979);  See  text 
accompanying  note.'.  230-236  infra. 

196BOB  Bulletin  No.  55-4,  1!  6  (1955). 

197 

See  notes  47  and  48  supra. 

1  9S 

See  R.R.  Rep.  No.  1197,  supra  note  10,  at  4-5. 

1  QQ 

See  Ii.R.  Rep.  No.  688,  86th  Cong.,  1st  Sess.  (1959)  [CIS  US  SERIAL  SET 
No.  12161,  fiche  13]  . 

299See  S.  Rep.  No.  1948,  supra  note  55,  at  5. 

201 

H.R.  Rep.  No.  688,  supra  note  199. 

202 

See  H.R.  Rep.  No.  1985,  supra  note  10  at  15-16. ' 

203BOB  Bulletin  No.  57-7,  1!  1  (1957). 

204Id.  at  1!  4. 

205Id. 

206BOB  Bulletin  No.  60-2,  If  3  (1959). 

207Id.  at  II  3B. 

208 

Examples  of  costs  to  be  considered  were  listed  as  follows: 


.  .  .  pay  and  other  allowances  for  personal  services  and 
leave;  contributions  for  retirement  and  disability; 


J 
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supplies,  materials;  transportation;  warehousing;  utilities; 
maintenance;  repairs,  and  similar  factors.  Appraisal  of 
elements  not  usually  chargeable  to  current  appropriations, 
such  as  depreciation,  interest  on  the  Government's  invest¬ 
ment,  the  cost  of  self-insurance  (even  though  it  is 
unfunded),  and  exemption  from  Federal,  State,  and  local 
taxes  must  also  be  made  to  the  extent  necessary  to  put 
the  costs  on  a  comparable  basis.  Id.  at  II  3B. 

209BOB  Bulletin  No.  60-2,  II  3B  (1959). 

210 

Id.  The  Bulletin  specifically  provided  that  there  was  a  presumption  in 
favor  of  contracting  and  a  strict  comparison  of  costs  alone  would  not  overcome 
that  presumption. 

211 

Such  practices  were  not  only  allowed,  but  encouraged  under  Bulletin 
No.  60-2.  See  H.R.  Rep.  No.  129,  supra  note  60,  at  xi. 

212 

The  provisions  and  policies  of  the  bulletins  were  written  in  terms  of 
prohibitions  against  Government  operation,  except  under  limited  circumstances. 
[See  BOB  Bulletin  No.  60-2,  ^12  (1959)).  There  was  no  limitation  placed  on  the 
discretion  to  contract,  even  in  the  face  of  potentially  higher  costs.  Bulletin  No. 
60-2  expressly  recognized  management  reasons  to  contract  for  needed  products  or 
services  "regardless  of  cost  factors  .  .  .  ."  [BOB  Bulletin  No.  60-2,  V  3B  (1959)) . 

21 3 

~  GAO  Report,  Excessive  Costs  Incurred  in  Using  Contractor-Furnished 
Personnel  .  .  supra  note  62. 

214 

See  test  accompanying  notes  61-65  supra. 

215 

Staff  Memo  90-1-8,  Senate  Government  Operations  Committee,  March 

1,  1967. 

91 R 

See  Presidential  Memo,  supra  note  69. 

217BOB  Circular  No.  A-76,  116  (1966). 

218Id. 


220 

Transmittal  Memorandum  No.  1,  supra  note  2  (first  unnumbered  para¬ 
graph). 

OOI 

BOB  Circular  No.  A-76,  116  (third  unnumbered  paragraph)  (1967). 

222 

See  text  accompanying  notes  30  and  31  supra. 

223OMB  Circular  No.  A-76,  1  4,  44  Fed.  Reg.  20558  (1979). 

224 

Supplementary  Information,  44  Fed.  Reg.  2055G  (1979),  (Summary). 


225 

Cost  Comparison  Handbook,  Supplement  No.  1  to  CHUB  Circular  No. 
A-76  (1979). 

one 

See  GAO  Report,  Development  of  a  National  Make-or-Buy  Strategy, 
supra  note  32,  at  149.  However,  GAO  favored  a  flexible  threshold  for  increases  in 
capital  investment  or  annual  cost  of  production.  Id. 

227OMB  Circular  No.  A-76,  119a(5),  44  Fed.  Reg.  20560  (1979). 

228Id. 

229 

Under  federal  procurement  statutes  and  regulations,  executive 
agencies'  procurement  actions  must  generally  satisfy  one  or  more  specific  criteria 
to  authorize  use  of  negotiated  procurements.  [10  U.S.C.  §2304  (1976);  41  U.S.C. 
§252  (1976)] . 

At  no  time  may  an  agency  use  auction  techniques.  [DAR  §3-805. 3(c);  FPR 
1—3.805— 3(b)]  . 

230 

OMB  Circular  No.  A-76,  If  10c(I)  provides  that  activities  currently  being 
performed  in-house,  which  do  not  satisfy  a  non-cost  exception,  must  be  subjected 
to  a  cost  comparison.  [  lOcO),  44  Fed.  Reg.  20560]  . 

231OMB  Circular  No.  A-76,  1U0e(2),  44  Fed.  Reg.  20560  (1979). 

232Id.  at  <!  10c(2). 

233Id.  at  If  10c(5). 

234Id.  at  1!  10c(2). 

oqcl 

OMB  Circular  No.  A-76,  11 5d,  defines  a  "new  start"  as  a  newlv- 
established  Government  commercial  or  industrial  activity,  including  a  transfer  of 
work  from  contract  to  in-house  performance.  Also  included  is  any  expansion  which 
would  increase  capital  investiment  or  annual  operating  cost  by  100%  or  more. 
Under  this  definition  a  newly  established  contract  activity  is  not  a  "new  start."  Id., 
44  Fed.  Reg.  20558.  , 

236OMB  Circular  No.  A-76,  UlOd,  44  Fed.  Reg.  20561  (1979). 

237ld.  at  II  lOd  (4). 

238 

This  hypothesis  has  been  borne  out  by  experience.  Under  the  bulletins 
it  was  always  possible  to  contract,  in  preference  to  in-house  performance,  without 
a  cost  study.  [See  text  accompanying  note  212  supra] .  Even  at  present  there  are 
allegations  that  executive  agencies  contract  for  services  to  avoid  personnel 
ceilings.  This  is  the  subject  of  pending  legislation  in  the  House  of  Representatives. 
(See  Hearings  on  H.R.  4717,  supra  note  66). 

239OMB  Circular  No.  A-76,  II  4c,  44  Fed.  Reg.  20558  (1979). 

240See  OMB  Circular  No.  A-76,  II s  7b(l),  7c,  8a(l),  9a(5),  10c(l),  10d(4),  and 
I0e(2)  supra. 
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241See  note  212  supra. 

242 

See  notes  62  and  63  supra. 

.243BOB  Circular  No.  A-76,  116  (1966) 

944 

BOB  Circular  No.  A-76,  116  (third  unnumbered  paragraph)  (1967). 
243OMB  Circular  No.  A-76,  1!  9  provides: 


i; 

i 


A  decision  for  in-house  performance  based  on  economy 
must  be  supported  by  a  comparative  cost  analysis  .  .  . 

[44  Fed.  Reg.  20559] 

Also  see  OMB  Circular  No.  A-76,  II  10c(l),  44  Fed.  Reg.  20561  (1979). 
246See  OMB  Circular  No.  A-76,  1! 10e(3),  44  Fed.  Reg.  20561  (1979). 
247Id.  at  II  10d(4). 

248Id.  at  II  10c(l). 

0/q 

Id.  at  II  9a(l),  44  Fed.  Reg.  20559. 

250Cost  Comparison  Handbook,  eh.  II,  pt.  C  (1979). 

251Id. 

252Id. 

253Comp.  Gen.  Dec.  B-183040,  75-1  CPD  II  239  (1975). 


254OMB  Circular  No.  A-76,  116(2),  44  Fed.  Reg.  20556  (1979). 

255 

In  determining  whether  the  relationship  created  by  a  Government 
contract  is  that  of  employer  and  employee  the  Comptroller  General  and  the  Civil 
Service  Commission  consider  "whether  the  terms  of  the  contract  permit  or  require 
detailed  Government  supervision  over  the  contractor's  employees,"  [51  Comp.  Gen. 
561,  562-563  (1972)];  or  whether  the  contract  would  "permit  the  Government  to 
dictate  that  a  particular  employee  be  assigned  to  perform  services."  [Comp.  Gen. 
Dec.  B-197099,  80-1  CPD  II  348 ‘(1980)] . 

256OMB  Circular  No.  A-76,  1!9a(2),  44  Fed.  Reg.  20559  (1979). 


237Cost  Comparison  Handbook,  ch.  Ill,  pt.  C(l)(d)  (1979). 

258Id.,  ch.  I,  pt.  D;  OMB  Circular  No.  A-76,  1!9c(l),  44  Fed.  Reg.  20560 

(1979). 


For  Air  Force  cost  studies  conducted  in  FY  1979  in  accordance  with  pre- 
1976  guidelines  [Pub.  L.  No.  95-485,  §814]  it  was  determined  that  the  Government 
realized  a  cost  avoidance  of  $37  million  on  59  activities  reviewed.  This  was  broken 
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down  to  $29  million  in  savings  by  contracting  work  previously  performed  in-house 
and  $8  million  on  11  cost  studies  that  remained  in-house.  The  in-house  savings 
estimate  was  the  result  of  adjusted  (reduced)  work  forces  following  the  guidelines 
of  the  Circular  suggesting  that  the  agencies  "assure  that  Government  operations 
are  organized  and  staffed  for  the  most  efficient  performance."  [  U  9c(l),  44  Fed. 
Reg.  20560] . 

259See  H.R.  Rep.  No.  729,  96th  Cong.,  1st  Sess.  14  (1979). 
n 

See  GAO  Report,  Development  of  a  National  Make-or-Buy  Strategy  .  .  . 
supra  note  32,  at  45. 

261 

To  the  extent  one  class  of  workers  is  more  productive,  the  man-hours  of 
labor  required  would  be  less.  That  factor  may  be  as  significant  as  the  wage  scale 
in  determining  the  outcome  of  a  cost  comparison.  During  the  period  for  public 
comment  prior  to  issuance  of  the  revised  circular  both  industry  representatives  and 
federal  employee  union  representatives  raised  the  issue  of  worker  productivity 
claiming  advantage  through  their  respective  methods  of  performance. 

262OMB  Circular  No.  A-76,  1fl0a(4),  44  Fed.  Reg.  20560  (1979). 

OPO 

In  conversations  and  interviews  with  agency  officials  from  DOD  it  was 
disclosed  that  essentially  all  cost  comparisons  being  made  and  finalized  for  FY  80 
were  resulting  in  conversions  from  in-house  performance  to  contract.  The  single 
greatest  factor  leading  to  this  result  was  higher  personnel  costs.  This  in  turn  was 
traced  to  higher  manning  projections  for  in-house  work  and  higher  pay  scales  for 
the  average  Government  employee  versus  the  average  service  employee  hii  cable  by 
a  prospective  contractor.  See  also  GAO  Report,  Development  of  a  National  Make- 
or-Buy  Strategy  .  .  .,  supra  note  32,  at  53-57. 

9R4 

Cost  Comparison  Handbook,  ch.  Ill,  pt.  C  (1979). 

265Id.  at  C(l)(c). 

266Id.  at  C(l)(d). 

267Id.  at  C(l)(f).  ' 

268Id.  at  C(l)(g). 

9fi9 

OMB  Circular  No.  A-76,  1l9c(2-4),  44  Fed.  Reg.  20560  (1979). 


271 

See  Hearings  on  Military  Posture  and  H.R.  10929,  supra  note  38,  at 
1879,  1964-1965,  2133-2134,  and  2138.  Also  see  BN  A  Govt.  Cont.  Rep.  (News),  No. 
686,  A-30,  June  20,  1977. 

272BOB  Circular  No.  A-76,  1l6b(l)  (1966). 

273BOB  Circular  No.  A-76,  TI6c(l)  (1967). 
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274See  Hearings  on  Military  Posture  and  H.R.  10929,  supra  note  38,  at 
1895,  1934. 

275Id.  at  1934. 

'276ld.  at  1894. 

See  text  accompanying  note  271  supra. 

278Hearings  on  Military  Posture  and  H.R.  10929,  supra  note  38,  at  1934. 
279ld. 

280Id.  at  1891-1895. 

281Id.  at  1934-1935.  [Cost  =  44A-  Q-f}2  with 

~  (1  +  I)2' 


S  =  Average  annual  salary  increase;  C  =  Average  annual  inflation;  I  =  . 
Average  interest  rate  for  Civil  Service  Retirement  trust  fund] . 

282Id.  at  1891-1892. 

?83 

See  GAO  Report,  Development  of  a  National  Make-or-Buy 

Strategy  .  .  .,  supra  note  32,  at  48. 

284id. 

OO5 

Hearings  on  Military  Posture  and  H.R.  10929,  supra  note  38,  at 

1891-1892. 

286Id.  at  1891-1894. 

287OMB  Circular  No.  A-76,  H  9a(3),  44  Fed.  Reg.  20559  (1979). 

OQg 

See  GAO  Report,  Development  of  a  National  Make-or-Buy 

Strategy  .  .  .,  supra  note  32,  at  43.  ^ 

289Id. 

290Id. 

291OMB  Circular  No.  A-76,  If  9a(3),  44  Fed.  Reg.  20559  (1979). 

OQO 

Letter  from  Comptroller  General  of  the  United  States  to  the  Admin¬ 
istrator  of  the  Office  of  Federal  Procurement  Policy,  B-158685,  Jan.  25,  1978. 

293 

Additional  supplements  are  still  being  contemplated;  however,  there  is 
no  timetable  for  issuance.  Currently  work  is  being  completed  on  materials  for 
R&D  activities  and  ADP.  (Interview  with  Mr.  Ken  Gerken,  Office  of  Federal 
Procurement  Policy,  April,  1980). 
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294Cost  Comparison  Handbook,  ch.  1,  pt.  B  (1979). 

295, . 

la. 

296 

.  See  GAO  Report,  Development  of  a  National  Make-or-Buy 
Strategy  .  .  .,  supra  note  32,  at  23-30. 

297 

GAO  Report,  How  to  Improve  Procedures  for  Deciding  Between  Con¬ 
tractor  and  In-House  Military  Base  Support  Services,  LCD-76-347  (1977). 

298 

The  Air  Force  began  using  a  firm-bid  procedure  for  its  make-or-buy 
decisions  in  the  early  1970s.  The  method  was  adopted  Defense-wide  in  1976. 

299OMB  Circular  No.  A-76,  119b(l),  44  Fed.  Reg.  20560  (1979). 

3®9GAO  Report,  How  to  Improve  Procedures  for  Deciding  Between  Con¬ 
tractor  and  In-House  Military  Base  Support  Services,  LCD-76-347  (1977). 

301OMB  Circular  No.  A-76,  1I9b(l),  44  Fed.  Reg.  20560  (1979). 

■3  no 

Comp.  Gen.  Dec.,  B-186332,  76-2  CPD  V  302  (1976);  Comp.  Gen.  Dec., 
B-183866,  7G-1  CPD  389  (1976). 

303 

See  GAO  Report,  Development  of  a  National  Makc-or-Buy  Strategy, 
supra  note  32,  at  51. 

304See  DAR  18-108.1  and  DAR  18-108.2  for  construction  and  architect- 
engineer  contracts. 

305 

This  view  was  expressed  by  an  Air  Force  representative  to  the  DAR 
Council.  It  was  based  on  a  discussion  of  the  DARC  Memo  dated  May  15,  1980 
implementing  OMB  Circular  No.  A-76  [See  CCH  Govt.  Cont.  Rep.  1179,100]  and 
DAR  Council  Case  76-144,  Firm  Cost  Concept  for  "Contracting  Out".  As  he 
explained,  it  is  clear  that  more  than  one  estimate  may  be  prepared  to  serve  the 
different  functions.  One  would  be  prepared  for  procurement/budgeting 
requirements  and  would  be  available  to  the  Contracting  Officer  for  those  purposes. 
The  C1TA  cost  estimate,  on  the  other  hand,  would  be  prepared  separately  by  the 
special  task  group  established  under  the  procedures  of  the  Cost  Comparison 
Handbook  to  maintain  its  confidentiality  and  independence. 

306OJV1B  Circular  No.  A-76,  H9a,  44  Fed.  Reg.  20559  (1979). 

307 

See  note  48  supra.  Also  see  H.R.  Rep.  No.  1985,  supra  note  10,  at  15-16; 
Hearings  on  Progress  Report  on  Discontinuance  of  Commercial-Type  Operations  by 
the  Federal  Government  Before  the  Subcomm.  of  the  Senate  Select  Comm,  on 
Small  Business,  85th  Cong.  1st  Sess.,  at  2  (1957). 

393See  note  55  supra. 

309 

See  Transmittal  Memorandum  No.  2,  4a,  supra  note  2. 

3105  U.S.C.  §5341  et  seq.  (1976). 
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311Serviee  Contract  Act  of  1965,  Pub.  L.  No.  89-286,  79  Stat.  1034  (1965). 

3*2Final  Report  of  Study  Group  ffl,  Utilization  of  Resources,  Commission 
on  Government  Procurement,  ch.  VII,  at  135-138  (1972). 

313 

Id.  at  138.  This  conclusion  is  based  on  the  theory  that  a  truly 
competitive  market  will  eliminate  the  inefficient  producer.  For  the  effect  of  this 
principle  in  practice  see  note  258,  supra  on  the  results  of  Air  Force  cost  studies  for 
FY  1979. 

314Comp.  Gen.  Dec.  B-198565,  80-1  CPD  11325  (1980);  DAR  §1-311  (1976 

ed.). 

"dOMB  Circular  No.  A-76,  1J9a(4),  44  Fed.  Reg.  20559  (1979). 

316Uomp.  Gen.  Dee.  B-197752,  80-1  CPD  It  407  (1980). 

^  1  ' 

‘id.  at  3-4.  The  "best  and  final"  offer  indicated  that  RCA  considered 
Fort  Gordon  as  a  "cornerstone"  for  future  business.  RCA  desired  to  capture  a  large 
share  of  l'  ..  '  ntential  by  making  "initial  investments  to  gain  a  foothold." 

•>1  O 

See  note  89  supra. 

?'9OMB  Circular  No.  A-76,  1i  9e,  44  Fed.  Reg.  205G0  (1979). 

320 

For  labor  intensive  service  activities  the  cost  of  equipment  and 
facilities  may  be  minimal;  however,  the  standard  cost  factors  based  on  personnel 
costs  (i.e.,  payroll)  tend  to  cause  the  same  result.  [See  notes  269-285  supra  and 
text  accompanying]  . 


A  study  conducted  by  the  Air  Force  in  1980  determined  that  contractors 
submitting  bids  in  cost  comparison  studies  made  in  FY  1977  were  not  bidding  low 
with  the  intent  to  increase  prices  in  subsequent  years  to  take  advantage  of  the 
biases  built  into  the  Circular  to  favor  the  status  quo.  [Memo  for  the  Deputy 
Assistant  Secretary  of  Defense  (Supply,  Maintenance  and  Transportation)  on 
Review  of  CITA  Converted  to  Contract  in  FY  1977,  dated  May  27,  1980] . 

321OMB  Circular  No.  A-76,  1(3,  44  Fed.  Reg.  20558  (1979). 

322 

Hearings  on  Military  Posture  and  H.R.  10929,  supra  note  38,  at 
1879-1881;  also  see  44  Fed.  Reg.  20556  (1979). 

323Cost  Comparison  Handbook,  ch.  II,  pi.  D,  1!  6  (1979). 


325 

Interviews  with  agency  officials  from  DOD  and  USAF.  This  interpreta¬ 
tion  was  affirmed  by  OFPP.  See  notes  165  and  263  supra. 

oofi 

See  Cost  Comparison  Handbook,  ch.  II,  pt.  D,  II 6  (1979). 


327 


Id. 


Ill 


ooq 

The  only  remedy  specified  by  the  Circular  for  "significant 
discrepancies"  is  complete  rejection  of  the  in-house  estimate  for  a  "new  start"  or 
resolicitation  of  commercial  bids  for  a  subsequent  cost  comparison  study  for 
in-house  activities.  The  temporary  continuation  of  in-house  performance  "is  not  a 
gain  in  light  of  the  disclosure  of  the  Government's  in-house  estimate  figures." 

330 

In  the  case  of  an  activity  presently  being  performed  in-house,  the 
Handbook  provides  that  "the  solicitation  may  be  cancelled  and  the  comparison 
rescheduled  for  a  later  date"  if  the  estimate  cannot  be  corrected  within  the 
validity  date  of  bids  or  proposals. 

See  P.  Schnitzer,  Government  Contract  Bidding  506  (1976).  As  to  the 
broad  discretion  of  the  procuring  agency  in  deciding  whether  to  cancel  an  IFB  after 
bid  opening  with  or  without  resolicitation,  see  54  Comp.  Gen.  973  (1975)  and 
Preventive  Health  Programs,  Inc.,  B-195877,  January  22,  1980,  80-1  CPD  1163. 

332 

Hearings  on  Military  Posture  and  H.R.  10929,  supra  note  38,  at  1900. 

333 

0  See  BN  A  Fed.  Cont.  Rep.  (News),  No.  714,  A-2,3,  Jan.  16,  1978;  BN  A 
Fed.  Cont.  Rep.  (News),  No.  758,  A-19,20,  Nov.  27,  1978;  BN  A  Fed.  Cont.  Rep. 
(News),  No.  759,  A-20,  Dec.  4,  1978. 

334 

0  OMB  Circular  No.  A-76,  'ilia,  44  Fed.  Reg.  205G1  (1979). 


336 

The  Circular  provides  that  the  agencies'  appeal  procedure  will  provide 
for  review  of  the  "initial  determination  and  the  rationale  upon  which  the  decision 
was  based."  [  1i  11a,  supra  note  334] .  It  is  unclear  what  the  "initial  determination" 
would  be.  The  cost  comparison  procedure  outlined  in  the  Handbook  does  not 
provide  for  public  announcement  of  any  results  until  the  Decision  Summary  Form 
and  the  Cost  Comparison  Form  have  been  "audited"  by  a  "qualified  activity  ,  ,  * 

independent  of  the  cost  analysis,  and  reviewed  and  approved  by  the  approving 
authority  for  announcement  by  the  Contracting  Officer.  Following  the  5  or  15  day  *s-e-,rU~*  * 
review  period  the  contract  is  awarded  or  the  solicitation  cancelled  in  favor  of 
in-house  performance.  [Cost  Comparison  Handbook,  ch.  II,  pt.  D,  s  6-10] . 

337 

Such  an  interpretation  would  be  consistent  with  the  use  of  the  term 
"initial  determination"  as  opposed  to  the  final  or  ultimate  decision,  and  the 
reference  to  the  phrase  "determinations  made  under  this  Circular."  [  1!  11a,  supra 
note  334] . 

338 

The  exception  to  the  policy  of  reliance  on  the  private  sector  on  the 
basis  of  higher  costs  merely  reflects  the  outcome  of  a  cost  comparison  study  under 
the  procedures  of  the  Circular.  The  other  exceptions  are  based  on  determinations 
made  under  the  guidelines  of  the  Circular  without  regard  to  cost.  [  M  8,  44  Fed. 

Reg.  20559] .  See  text  accompanying  notes  92-110  supra. 

339OMB  Circular  No.  A-76,  1l9a(5),  44  Fed.  Reg.  20560  (1979). 


/ 


112 


349Id.  at  1!  s  9d  and  9e. 

341ld.  at  1!10d(4),  44  Fed.  Reg.  20561. 

242ld.  at  1!  lla(l),  44  Fed.  Reg.  20561.  Also  see  note  336  supra. 

For  a  flow  chart  of  the  decision-making  process  see  OMB  Circular  No. 
A-76,  Attachment  B,  44  Fed.  Reg.  20563  (1979);  also  Cost  Comparison  Handbook, 

ch.  II. 

344OMB  Circular  No.  A-76,  1111a,  44  Fed.  Reg.  20561  (1979). 

345Id. 

34 6 Id.  at  II  11c. 

347Id.  at  If  lla(2)  and  1111c. 

O4O 

See  Schnitzer,  Handling  Bid  Protests  Before  GAO,  Edition  II,  Govt.  Ctr. 
Briefing  Papers  77-4  (1977). 

3494  C.F.R.  §20.1  (1380). 

3504  C.F.R.  SS20.1,  20.2  (1980). 

351 

The  remedies  available  to  a  protester  before  award  include  withholding 
award  during  the  pendency  of  the  protest,  preventing  award  on  the  basis  of  a 
defective  or  unduly  restrictive  solicitation,  and,  in  some  cases,  a  recommendation 
for  award  of  the  contract  to  the  protester.  [See  Schnitzer,  Handling  Bid  Protests 
Before  GAO,  Edition  U,  supra  note  348,  at  8,  11) .  However,  unlike  the  GAO,  the 
agency  under  the  appeal  process  is  the  authority  to  take  direct  corrective  action. 
For  this  reason  the  intra-agency  appeals  process  is  essentially  like  the  protest  to 
the  Contracting  Officer  which  may  precede  the  protest  to  the  GAO.  [See  P. 
Schnitzer,  Government  Contract  Bidding  513  (1976)] . 

352Comp.  Gen.  Dec.  B-186691,  76-2  CPD  11351  (1976);  54  Comp.  Gen.  767, 
75-1  CPD  11166  (1975);  Comp.  Gen.  Dec.  B-181265,  74-2  CPD  11298  (1974);  Comp. 
Gen.  Dec.  B-188141  77-1  CPD  11104  (1977);  55  Comp.  Gen.  397,  75-2  CPD  11245 
(1975). 

353Comp.  Gen.  Dec.  B-184852,  75-2  CPD  11242  (1975);  Comp.  Gen.  Dec. 
B-186502,  76-2  CPD  1156  (1976). 

354OMB  Circular  No.  A-76,  If  He,  44  Fed.  Reg.  20561  (1979). 

355 

See  text  accompanying  notes  337-344  supra. 

356Comp.  Gen.  Dec.  B-188054,  77-2  CPD  11321  (1977)  and  Comp.  Gen.  Dec. 
B-190183,  78-1  CPD  11444  (1978).  Also  see  42  Comp.  Gen.  640,  642  (1963)  and  53 
Comp.  Gen.  86,  88  (1973).  Also  see  note  5  supra;  and  Cibinic  and  Lasken,The 
Comptroller  General  and  Government  Contracts,  38  Geo.  Wash.  L.  Rev.  349, 
372-373  (1970). 


113 


357Comp.  Gen.  Decs.  B-195733,  B-196117,  80-1  CPD  1189  (1980). 

358DA R  2-407. 8(b)(2);  FPR  l-2.408(b)(3).  See  also  4  C.F.R.  §20.4. 

359OMB  Circular  No.  A-76,  II  11a,  44  Fed.  Reg.  20561  (1979) 

36042  Comp.  Gen.  640,  642  (1963);  53  Comp.  Gen.  86,  88  (1973);  and  Comp. 
Gen.  Dec.  B-189430,  78-2  CPD  119  (1978). 

361Comp.  Gen.  Dec.  B-183487,  75-2  CPD  1112  (1975). 


362Comp.  Gen.  Dec.  B-183866,  76-1  CPD  11389  (1976);  Comp.  Gen.  Dec. 
B-186332,  76-2  CPD  1!  302  (1976). 

363Comp.  Gen.  Dec.  B-194505,  79-2  CPD  1!  38  (1979). 

364Id.  at  2. 

365Id. 


op 

The  "significant  issue"  exception  is  reserved  for  protest  issues  involving 
a  procurement  principle  of  brood  application  which  has  not  been  considered  before. 
[See  Comp.  Gen.  Dec.  B-185339,  76-1  CPD  1!  350  (1976);  Schnitzer,  Handling  Hi  ' 
Protests  Before  GAO,  Edition  11,  supra  note  34?,  at  7]  .  For  a  categorical  listing  c 
issues  accepted  for  review  under  this  exception  see  R.  Nash,  Jr.  and  J.  Cibinic,  Jr., 
Federal  Procurement  Law,  Volume  I,  Contract  Formation  854,  n.2(c)  (1977). 


367Comp.  Gen.  Dec.  B-194580,  79-2  CPD  U  66  (1979). 

368Id.  at  2. 

369Id. 

370Id. 

37*See  discussion  of  the  Crown  Laundry  decision  at  Comp.  Gen.  Decs. 
B-195733  and  B-196117,  80-1  CPD  II  89  (1980). 

372Id.  at  3. 

37379-2  CPD  supra  note  367,  at  2. 

374Comp.  Gen.  Dec.  B-195684,  79-2  CPD  11379  (1979). 

375Id. 

378DOD  Appropriation  Authorization  Act,  1979,  Pub.  L.  No.  95-485,  Title 
VIII,  S814,  92  Stat.  1625  (1978). 

37779-2  CPD  supra  note  374,  at  2-3. 


C. . 
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378 

Agency  decisions  on  the  method  of  procurement  to  be  used  will  not  be 
disturbed  by  GAO  absent  a  clear  showing  that  the  determination  lacked  a 
reasonable  basis.  [53  Comp.  Gen.  270  (1973);  Comp.  Gen.  Dec.  B-18255C,  75-1  CPD 
II  218  (1975)]  .  It  also  has  been  the  policy  of  the  GAO  to  accept  the  facts  as 
asserted  by  the  procuring  agency  when  the  written  evidence  in  the  record  is  in 
conflict.  It  applies  a  "presumption  of  correctness"  to  the  agency's  administrative 
report.  [42  Comp.  Gen.  126,  134  (1962)]  . 

379Comp.  Gen.  Decs.  B-195733  and  B-196117,  80-1  CPD  II  89  (1980). 

380 

In  this  context  "standing"  is  used  to  refer  to  a  proper  party,  i.e.,  an 
"interested  party"  and  "justiciability"  refers  to  a  proper  issue  for  a  bid  protest.  In 
the  literal  sense,  the  Comptroller  General  does  not  follow  the  judicially  established 
standing  rules  in  determining  who  is  an  interested  partv.  [See  Comp.  Gen.  Dee. 
B-178752,  74-1  CPD  11139  (1974)] 

38180-1  CPD  supra  note  379,  at  3. 

O  QO 

79-2  CPD  supra  note  363,  at  2;  Comp.  Gen.  Dec.  B-183866,  76-1  CPD 
11389  (1976). 

O  C  *j 

JOoPerkins  v.  Lukcns  Steel  Co.,  310  U.S.  113  (1940). 

384 

The  decision  in  Scanwell  Laboratories  Inc.  v.  Shaffer,  4  24  F.2d  £59 
(D.C.  Cir.  1970)  has  not  been  reviewed  or  affirmed  by  the  Supreme  Curt;  however, 
it  has  been  followed  by  most  other  federal  courts.  For  a  more  detailed  analysis  and 
listing  of  positions  taken  by  the  various  federal  circuit  courts  see  it.  Nash,  Jr.  and 
J,  Cibinic,  Jr.,  Federal  Procurement  Law,  Volume  1,  Contract  Formation  834-835, 
n.  1  (1977). 

383Sleinthal  v.  Seamans,  455  F.2d  1289  (D.C.  Cir.  1971);  Wheelabrator  v. 
Chafee,  455  F.2d  1306  (D.C.  Cir.  2971). 

388Allen  Campbell  Co.  v.  Lloyd  Wood  Const.  Co.,  446  F,2d  261  (5th  Cir. 

1971). 

387 

0  'Schoonmaker  v.  Resor,  445  F.2d  726  (D.C.  Cir.  1971). 

3884  C.F.R.520.10  (1980);  55  Comp.  Gen.  5-16  (1975). 

389 

Schoonmaker  v.  Resor,  supra  note  387;  Steinthal  v.  Seamans,  supra  note 
385;  Wheelabrator  v.  Chafee,  supra  note  385. 

390 

Steinthal  v.  Seamans,  supra  note  385. 

391 

National  Cash  Register  Co.  v.  Richardson,  (D.C. D.C.  17  Feb  1971),  13 
G.C.  11109. 

392Id. 

3Q3 

Administrative  Procedure  Act  (APA),  5  U.S.C.  §§701  et  seq.  (1976). 


( 

I 


1979). 


Act  [ 
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3945  U.S.C.  §7 01(a)(2)  (1976). 

395Local  2855.  AFGE  (AFL-CIO)  v.  United  States,  602  F.2d  574  (3d  Cir. 


396 


Id.  at  582. 


397 


Id.  at  583. 


398 


Id.  at  579. 


399 


Id.  at  580-581. 


400 


401 


5  U.S.C.  §§301,  302,  305  (1976). 
602  F.2d,  supra  note  395,  at  581. 


402 


Id.  at  581-583. 


403 


Id.  at  581. 


404 


-iOMB  Circular  No.  A-7G,  «3,  44  Fed.  Reg.  20558  (1079). 


405 


Id.  at  rji  6. 


4C6 


407 


408 


Id.  at  1!  9,  44  Fed.  Reg.  20559. 
Id.  at  1!  9d,  44  Fed.  Reg.  20560. 
Id.  at  II  9e. 


409 


Id.  at  II  9b(2)  and  V  9c. 


410.  , 


411 


412 


Id.  at  11  8,  44  Fed.  Reg.  20559.  Also  see  Chapter  2. 

OMB  Circular  No.  A-76,  HlOc(l),  44  Fed.  Reg.  20560  (1979). 
Id.  at  II  9a(5). 


413 


Id.  at  II  10d(4),  44  Fed.  Reg.  20561. 


414 


Id.  at  1!i0c(2). 


415 


The  Circular  at  II  lib  provides: 


’’This  procedure  does  not  authorize  an  appeal 
outside  the  agency  or  a  judicial  review." 

[44  Fed.  Reg.  20561] 

Also  see  text  accompanying  note  404  supra. 

The  "Kazan  Amendment"  to  §804  of  the  FY  1981  Defense  Appropriations 
-80  Cong.  Rcc.  H3716  (daily  ed.  May  15,  1980)]  would  have  established  a 


■F 


I 
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statutory  right  for  Government  employees  who  receive  reduction  in  force  (RIF) 
notices  to  seek  injunctive  relief  and  judicial  review  of  agency  decisions  to  contract 
work  previously  conducted  by  those  Government  employees.  The  amendment  was 
offered  and  accented  on  the  floor  of  the  House.  It  was  included  in  the  House 
version  of  the  bill,  but  it  was  deleted  by  the  Conference  Committee.  As  a  result 
the  final  bill  signed  by  the  President  did  not  contain  the  right  for  judicial  review  of 
contracting  out  decisions.  [Pub.  L.  No.  9G-527, _ Stat. _ (Dec.  15,  1980)] 

4 15 Local  2855.  AI’GE  (AFL-CIO)  v.  United  States,  602  F.2d  574  (3d  Cir. 
1979);  LocaTiOGS.  AFGE  v.  'l)unn,  561  F.2c!  1310  (9th  Cir.  1977);  Local  1858.  AFGE  v. 
Callaway,  398  K’Supp.  176  (N.D.  Ala.  1975);  AFGE  v.  Hoffman,  427  F.  Supp.  1048 
(N.D.  Ala.  1976);  AFGE  v.  Middendorf,  Civil  No.  75-4077  (D.C.  R.I.,  Sept.  15,  197G); 
AFGE  v.  Stetson,  Civil  No.  77-2146  ID.C.  D.C.,  July  25.  1979). 

4l7Descomo.  Inc,  v.  Sampson,  377  F.  Supp.  254  (D.  Del.  1974);  Merrian  v. 
Kunzig,  476  F.  2d  1233  (3d  Cir.)  cert,  denied  41 4  U.S.  911  (1973). 


Also  see  ADVQ-Svstem,  Inc,  v.  Krcns,  Civil  No.  79-0257  (D.C.D.C.,  filed 
Jan  25,  1979).  See  discussion  of  reviewability  issue  on  reference  to  the  Comptroller 
General  of  the  United  States,  Comp.  Gen.  Dec.  B-194088,  79-1  CPD  V  301  (i 979). 


Service 


418B»r)ow  v.  CoWns,  397  U.S. 
Grrmnizatic".:- .  hr.  ■  v.  O  39 

419 

See  note.  384  suorn  and  text 


159  0970);  As^or nation  of  Data  Processing 
7  U.S.  } 50  (1970). . . 

accompanying. 


420Lodge  185 S,  AFGE  v.  Paine,  436  F.2d  882,  884-8S5  (D.C.  Cir.  1970). 
421ld.  at  892-893. 

422Id.  at  893. 


423 AFGE  v.  Hoffman,  427  F.  Supp.  1048,  1082  (N.D.  Ada.  1976). 

424Id. 

425Id.  at  1083. 

426OMB  Circular  No.  A-76,  H10a(4),  44  Fed.  Reg.  20560  (1979). 

427ld.  at  V  7,  44  Fed.  Reg.  20558-59. 

4 

The  Circular  provides  that  "excess  property  and  services  available  from 
other  Federal  agencies  should  be  used  in  preference  to  new  starts  or  contracts." 
{  II  7a,  44  Fed.  Reg.  20558-59]  .  See  text  accompanying  notes  111-117  supra. 


42^427  F.  Supp.  supra  note  423,  at  1083. 

430OMB  Circular  No.  A-76,  118,  44  Fed.  Reg.  20558  (1979). 


